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Farsas Corporation Commission

THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

Before Commissioners: Shari Feist Albrecht, Chair
Jay Scott Emler
Pat Apple

In the Matter of an Investigation to Determine )
the Assessment Rate for the Eighteenth Year of ) Docket No. 14-GIMT-105-GIT
the Kansas Universal Service Fund, Effective )
March 1, 2014. )

ORDER ASSESSING PENALTIES AGAINST AT&T

This matter comes before the State Corporation Commission of the State of Kansas
(Commission) for consideration and decision. Having reviewed its files and records and being
fully advised of all matters of record, the Commission makes the following findings:

1. On January 30, 2014, AT&T advised the Commission of some reporting
discrepancies in its Kansas Lifeline Service Program (Lifeline or KLSP) recertification.! On
March 7, 2014, AT&T explained it over-counted the number of customer lines it claimed as
eligible for Lifeline support, resulting in it over-collecting approximately $83,000 for June 2012-
December 2013.> Upon submitting its true-ups to GVNW, AT&T adjusted the amount of
Lifeline support it over-collected to $83,831 2 AT&T remitted $83,831 to the KUSF, resulting in
AT&T having a credit balance of $83,831 in its KUSF account.’

2. In its August 12, 2014 Report and Recommendation, Staff suggested the
Commission find AT&T over-collected $83,831 in Lifeline support, which should be repaid to

the KUSF.> AT&T did not comment on Staff’s Report and Recommendation.
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3. On September 9, 2014, the Commission issued an Order Adopting Adjustments
and Refunds to AT&T’s KUSF Account, finding AT&T over-collected $83,831 in Lifeline
support, but has repaid those unearned Lifeline credits. The Commission expressed concern over
AT&T’s failure to adequately monitor its Lifeline program processes and directed Staff to file a
Report and Recommendation, suggesting an appropriate penalty to levy against AT&T for its
failure to adequately monitor its annual Lifeline recertification process and proposing guidelines
for addressing non-compliance with Lifeline obligations.

4. On September 29, 2014, Staff filed its Report and Recommendation
recommending the Commission assess a penalty of $4,750 against AT&T for non-compliance
with KLSP rules and proposing general guidelines for addressing non-compliance with Lifeline
obligations.

5. In attempting to develop guidelines, Staff reviewed the Federal Communications
Commission’s (FCC) enforcement actions on penalties for violations of Lifeline program rules.’®
The FCC's rules specifically provide for upward penalty adjustments based on: (1) egregious
misconduct; (2) ability to pay/relative disincentive; (3) intentional violation; (4) substantial
harm; (5) prior violations of any FCC requirements; (6) substantial economic gain; and (7)
repeated or continuous violation. The FCC's rules also provide for downward adjustments based
on: (1) minor violation; (2) good faith or voluntary disclosure; (3) history of overall compliance;
and (4) inability to pay.’

6. Staff recommended the following guidelines for addressing noncompliance with
KLSP obligations: (1) the carrier should be required to repay the over-collected monies to the

KUSEF; (2) each occurrence should be defined as one month, unless the Commission believes the
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7
ld.,p.3.




situation warrants a different treatment, with the monthly fines for non-compliance should range
from $250 - $2000; and (3) the Commission would have leeway to increase the fines if the
Commission finds: (A) egregious misconduct; (B) the carrier’s assets are significant enough that
a larger disincentive is necessary; (C) the violation was intentional; (D) the violation resulted in
substantial harm; (E) prior violations of Commission requirements; (F) the violation resulted in
substantial economic gain; or (G) repeated or continuous violation. Similarly, the Commission
would have latitude to reduce the fines if it finds: (A) the violations are minor; (B) good faith or
voluntary disclosure; (C) a history of overall compliance; or (D) inability to pay.®

7. The Commission finds the guidelines proposed in Staff’s September 29, 2014
Report and Recommendation to be consistent with the FCC’s approach and believes they will
advance the Commission’s goals of greater compliance with the Lifeline program. Accordingly,
the Commission adopts the guidelines set forth in paragraph 6 to impose penalties for violations
of Lifeline program rules.

8. The Commission now applies those standards to AT&T’s violations. AT&T
over-collected $83,831 in KLSP credits for nineteen months (June 2012 - December 2013).
Under the newly adopted guidelines, the penalties could range from $4,750 to $38,000.

9. Following the discovery of the discrepancies in its Lifeline reporting, AT&T
conducted a thorough review of its Lifeline subscriber base to ensure it identified all of the
erroneously received KLSP credits. AT&T explains it has enhanced its quality controls to
manage new and existing Lifeline customers, by comparing its billing data with its current
Lifeline customers as shown in the Lifeline database to ensure it has the appropriate
documentation for each Lifeline customer claimed. AT&T believes this monthly comparison

will ensure its reimbursement claims remain in sync with the most current information about
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Kansas Lifeline subscribers as reflected in AT&T's Lifeline database. In addition, AT&T's
Lifeline vendor has established a mechanized process to de-enroll customers from the Lifeline
program if the subscriber has not responded to recertification within 30 days (as required by the
FCC), which should prevent ineligible customers from being inadvertently included in AT&T's
Lifeline reimbursement claims on a going forward basis. Finally, AT&T adopted additional
processes for identifying which subscribers to include in its Lifeline reimbursement claims.’

10.  Staff suggests leniency as it does not believe AT&T intended to over-collect
KLSP monies, nor did AT&T achieve any financial gain as all of the over-collected monies were
passed along to customers in the form of KLSP credits. Furthermore, AT&T voluntarily
disclosed the error, has taken measures to prevent the error from occurring in the future,'® and to
Staff’s knowledge has not had any prior violations of KLSP rules and regulations. Taking all of
those factors into consideration, Staff recommended the Commission assess a penalty of $250 for
each month AT&T over-collected KLSP monies, which amounts to a $4,750 penalty.

11.  In determining an appropriate penalty for AT&T’s failure to adequately monitor
its Lifeline program reporting, the Commission has wide discretion to impose a fine ranging
from $4,750 to $38,000. Applying the newly adopted guidelines to AT&T’s violations, AT&T
has already repaid the over-collected monies to the KUSF. Therefore, the next step involves
determining whether there are any applicable, aggravating factors. The only potential factor to
support a higher penalty is AT&T’s size and wealth. The penalty imposed must be significant
enough to deter future non-compliance. The Commission factors in AT&T size and substantial
assets in assessing the penalty. Next, the Commission considers any mitigating factors. The

evidence suggests AT&T acted in good faith and voluntarily disclosed its failure to adequately
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monitor its Lifeline compliance. Furthermore, AT&T has demonstrated a history of overall
compliance with Commission requirements. Accordingly, the Commission finds the penalty
imposed upon AT&T should be close to the low end of the range in the newly adopted
guidelines.

12. The Commission finds imposing a $4,750 penalty against AT&T for its failure to
adequately monitor its Lifeline recertification program is appropriate in light of the guidelines
outlined by the Commission.

THEREFORE, THE COMMISSION ORDERS:

A. AT&T is fined $4,750 for its failure to properly manage Lifeline recertification.

B. The proposed guidelines for imposing penalties for violations of Lifeline program
rules set forth in paragraph 6 are adopted.

C. Paragraphs 6 and 7 are designated precedential as may be used as precedent for
the Commission’s assessment and imposition of penalties for violations of Lifeline program
rules.

D. The parties have 15 days from the date this Order was electronically served to
petition for reconsideration. "’

E. The Commission retains jurisdiction over the subject matter and parties for the

purpose of entering such further orders as it deems necessary.

'""K.S.A. 66-118b; K.S.A. 77-529(a)(1).




BY THE COMMISSION IT IS SO ORDERED.

Albrecht, Chair; Emler, Commissioner; Apple, Commissioner

Dated: NOv 20 2014
.7 /
ORDER MAILED JigY £.520%4
Thomas A. Day
Acting Executive Director
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I, the undersigned, hereby certify that a true and correct copy of the above and foregoing Order Assessing

Penalties Against AT&T was served by electronic service on this 20th day of November, 2014, to the

following:

ROSE MULVANY HENRY, ATTORNEY
BRADLEY ARANT BOULT CUMMINGS LLP
1600 DIVISION ST STE 700

PO BOX 340025

NASHVILLE, TN 37203-0025

Fax: 615-252-4713

rhenry@babc.com

SHONDA SMITH

CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604

Fax: 785-2743116
sd.smith@curb.kansas.gov

KARLY WERNER, DIRECTOR, GOVERNMENT &
REGULATORY AFFAIRS

COMCAST PHONE OF KANSAS LLC

D/B/A COMCAST DIGITAL PHONE

10 RIVER PARK PLAZA

ST. PAUL, MN 55107
karly_werner@cable.comcast.com

CURT STAMP, DIRECTOR REGULATORY AFFAIRS -
OK/KS/AR

COX COMMUNICATIONS, INC.

6301 WATERFORD BLVD STE 200

OKLAHOMA CITY, OK 73118

curt.stamp@cox.com

THOMAS E. GLEASON, JR., ATTORNEY
GLEASON & DOTY CHTD

PO BOX 6

LAWRENCE, KS 66049-0006

Fax: 785-856-6800
gleason@sunflower.com

DELLA SMITH

CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604

Fax: 785-2713116
d.smith@curb.kansas.gov

DAVID SPRINGE, CONSUMER COUNSEL
CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604

Fax: 785-2713116
d.springe@curb.kansas.gov

JILL LEONETTI

CONSUMER CELLULAR, INC.
7204 SW DURHAM RD STE 300
PORTLAND, OR 97224-7574
jill@consumercellular.com

SUSAN B. CUNNINGHAM, ATTORNEY
DENTONS US LLP

7028 SW 69TH ST

AUBURN, KS 66402-9421

Fax: 816-5317545
susan.cunningham@dentons.com

JAMES M. CAPLINGER, ATTORNEY
JAMES M. CAPLINGER, CHARTERED
823 SW 10TH AVE

TOPEKA, KS 66612-1618

Fax: 785-232-0724
jim@ecaplinger.net
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COLLEEN R. JAMISON BENJAMIN L. KING, GENERAL COUNSEL
JAMES M. CAPLINGER, CHARTERED JIVE COMMUNICATIONS, INC.

823 SW 10TH AVE 1275 W 1600 N STE 100

TOPEKA, KS 66612-1618 OREM, UT 84057

Fax: 785-232-0724 bking@getjive.com

colleen@caplinger.net

MICHAEL SHARP BRIAN G. FEDOTIN, ASSISTANT GENERAL COUNSEL
JIVE COMMUNICATIONS, INC. KANSAS CORPORATION COMMISSION

1275 W 1600 N STE 100 1500 SW ARROWHEAD RD

OREM, UT 84057 TOPEKA, KS 66604-4027

msharp@getjive.com Fax: 785-2713314

b.fedotin@kcc.ks.gov

MICHAEL NEELEY, LITIGATION COUNSEL MARK E. CAPLINGER
KANSAS CORPORATION COMMISSION MARK E. CAPLINGER, P.A.
1500 SW ARROWHEAD RD 7936 SW INDIAN WOODS PL
TOPEKA, KS 66604-4027 TOPEKA, KS 66615-1421
Fax: 785-271+3167 mark@caplingerlaw.net

m.neeley@kcc.ks.gov

RON COMINGDEER, ATTORNEY BRUCE A. NEY, GENERAL ATTORNEY
RON COMINGDEER & ASSOCIATES SOUTHWESTERN BELL TELEPHONE CO.
6011 N ROBINSON AVE D/B/A AT&T KANSAS

OKLAHOMA CITY, OK 73118 220 SE 6TH AVE RM 505

Fax: 405-843-5688 TOPEKA, KS 66603-3596
hunter@comingdeerlaw.com Fax: 785-276-1948

bruce.ney@att.com

DIANE C. BROWNING, ATTORNEY DAVID E. BENGTSON, ATTORNEY
SPRINT COMMUNICATIONS COMPANY L.P. STINSON LEONARD STREET LLP
KSOPHN0314-3A459 1625 N WATERFRONT PKWY STE 300
6450 SPRINT PKWY WICHITA, KS 67206

OVERLAND PARK, KS 66251 Fax: 316-268-9798

Fax: 913-523-0571 dbengtson@stinson.com

diane.c.browning@sprint.com

TERI OHTA, SENIOR CORPORATE COUNSEL, SURAYA YAHAYA, VICE PRESIDENT - REGULATORY
REGULATORY AFFAIRS TW TELECOM OF KANSAS CITY LLC

T-MOBILE TIME WARNER TELECOM

12920 SE 38TH ST 10475 PARK MEADOWS DR

BELLEVUE, WA 98006 LITTLETON, CO 80124

Fax: 425-383-3640 Fax: 303-566-1023

teri.ohta@t-mobile.com suraya.yahaya@twtelecom.com
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STEPHANIE CASSIOPPI, LEGAL AND REGULATORY TORRY R. SOMERS, ASSOCIATE GENERAL COUNSEL
AFFAIRS UNITED TELEPHONE CO. OF KANSAS
U.S. CELLULAR D/B/A CENTURYLINK

8410 W BRYN MAWR 6700 VIA AUSTI PKWY

CHICAGO, IL 60631 LAS VEGAS, NV 89119
stephanie.cassioppi@uscellular.com Fax: 702-244-7775

torry.r.somers@centurylink.com

DEBORAH KUHN, ASSISTANT GENERAL COUNSEL ARCHIE MACIAS, GENERAL MANAGER
VERIZON LONG DISTANCE, LLC WHEAT STATE TELEPHONE COMPANY, INC.
205 N MICHIGAN AVE 7TH FLR PO BOX 320

CHICAGO, IL 60601 UDALL, KS 67146
deborah.kuhn@verizon.com Fax: 620-782-3302

agmacias@wheatstate.com

Lt

Pameta Griffeth
Administrative Specialist
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