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BEFORE THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

In the Matter of the Application of )
Kansas City Power & Light Company to )
Modify its Tariffs to Continue the )
Implementation of its Regulatory Plan )

Docket No. 10-KCPE-415-RTS

PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF LAW OF
THE CITIZENS’ UTILITY RATEPAYER BOARD

COMES NOW the Citizens’ Utility Ratepayer Board (CURB), and submits its Proposed
Findings of Fact and Conclusions of Law in the above-captioned proceeding.

A. OVERVIEW OF CURRENT CASE

1. This is the fourth rate case in the series of four rate applications that were
contemplated in the Stipulation and Agreement (“1025 Stipulation” or “Regulatory Plan”) that
was approved by the State Corporation Commission of the State of Kansas (“Commission” or
“KCC”) in Docket No. 04-KCPE-1025-GIE (the “1025 Docket”).

2. This rate case addresses the recovery of KCPL’s share of Iatan Unit 2, a new 850
megawatt coal-fired generation facility, which is also referred to herein as the “latan 2” or
“Project.”. This case also includes recovery of KCPL’s remaining investment in latan common
plant and environmental upgrades to Iatan Unit 1, which went in service on April 19, 2009, as
well as the remaining common plant investment which will go in service with Iatan Unit 2. Also
included are continued investments in system reliability focused transmission and distribution
(“T&D”) projects, which are also provided for in the Regulatory Plan.
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3. KCPL initially filed schedules showing a gross revenue deficiency of
approximately $55.225 million, based on a test year that ended September 30, 2009, with
adjustments made for known and measurable changes as of August 31, 2010 (September 30,
2010 for plant).' Staff initially recommended a $9.122 million decrease. CURB initially
recommended a $7.38 million increase.

B. PARTIAL SETTLEMENT

4. As noted in the List of Contested Issues filed by KCPL on July 23, 2010, as well
as the Lists of Contested Issues filed by both Staff and CURB on August 2, 2010, and the Errata
to KCPL’s List of Contested Issues filed on July 27, 2010, the parties are requesting that the
Commission decide numerous issues in this case. However, as discussed during the evidentiary
hearing, the parties recently agreed to settle multiple issues (the “Partial Settlement™), which is
further discussed below.

5. On August 16, 2010, the first day of the evidentiary hearing, the parties to the
current docket submitted a settlement document to the Commission noting that they had
unanimously agreed to settle multiple issues that were raised during the course of the rate case,
including: (1) various income statement items, (2) various rate base items, (3) the regulatory
asset for Iatan Unit 1 and Common costs, (4) uncontested income statement issues, (5) various
uncontested rate base issues, and (6) other non-contested issues, including the Wolf Creek
decommissioning cost accrual, asset retirement obligations and cost of removal, and language
changes to KCPL’s Rules and Regulations as proposed by KCPL witness Tim Rush. The terms

of the partial settlement were specifically set forth in Exhibit 4.

! As noted in KCPL’s List of Contested Issues, as agreed to in the Joint Report, KCPL included in this case its share
of budgeted costs for Iatan Unit 2. KCPL proposes to true-up its actual expenditures as part of an abbreviated case.
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6. After reviewing the terms of the document later that day, the Commission made
the finding that because Exhibit 4 constituted a reasonable uncontested settlement, that it would
be approved without briefing by the parties. (Tr. Vol. 1, p. 150). Because the Commission has
approved this settlement, only a few issues remain that require a Commission determination.

7. Based on its review of the pre-filed testimony submitted by the parties in this
proceeding, KCPL subsequently made several adjustments to its request. The changes to

KCPL’s requested revenue requirement are summarized in the following chart:*

(in thousands) Rate Base Revenue
Requirement
Updates & errors
ROE- modified from 11.25% to 10.75% (6,862)
Rate base items, net (2,981) (378)
Pension expense update 2,715
Revenue error 2,665
Income tax formula error 2,214
Other income statement items (619)
(265)
Settlement items
Rate base (3,839) (487)
Income statement (610)
(1,097)
Staff items not rebutted
Cost of capital 2,266
Rate base (2,466) (313)
Payroll (3,158)
Incentive compensation (1,693)
Other pre-tax income statement items (1,654)
Deferred income taxes- nuclear amtz. 1,606
(2,946)
| Revised case 50,892 |

2 This also includes amounts that have been deducted from KCPL’s filed case based on the Partial Settlement.
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8. All Parties reserved the right to consider, adopt, or reject the positions of all
Parties in their final positions, based on the filings, of any Party’s cross exam, or review of filed
Exhibits. By way of example, a Party that did not file a Depreciation Study, may elect to adopt
one or the other Depreciation Studies presented in this Case

9. Staff and CURB also have made various adjustments to their recommendations
throughout this proceeding. The following chart provides a summary of Staff’s and CURB’s
recommended adjustments on these remaining issues (after taking into account changes to their
filed position, as well as the items that were addressed in the Partial Settlement), and the impact

that their adjustments would have on KCPL’s requested revenue requirement:

(in thousands) STAFF CURB

Cost of capital

ROE 15,491 19,517

Equity units 2,838 2,743
18,329 22,260

Rate base items (and related expenses)

Iatan 2 disallowance, incl. depr. & AFUDC 9,008 4,955

Iatan 1 disallowance, incl. depr. 776

ADIT-PTPP 2,778

9,784 7,733

Income statement

Capitalization rate (payroll and various other 4,634

benefits)

Incentive compensation- cash- executives 505

Incentive compensation - cash — non-executives 3,276

Incentive compensation equity 1,276

Generation/Production maintenance 513 1,326

Distribution maintenance 504

Iatan 2 O&M 1,147

Iatan Common O&M 1,281

SO, emission allowances 3,697

Pension- SERP 512

Pension funding status adj., incl. Asset 621

Other benefits 1,584 1,208

Property tax expense 3,258



Depreciation study 12,694

Rate case expense 370 353
Weather normalization 4,978

31,080 12,657
Total Contested Issues 59,193 42,650
Revised Case (7,299) 9,632

Evidentiary Hearing, Exhibit 3.

10.  As discussed below in this Proposed Findings of Fact and Conclusions of Law,
KCPL has failed to demonstrate that: (i) KCPL’s actions and decisions concerning the latan
Projects were reasonable and prudent; (ii) KCPL’s actions and decisions concerning the Iatan
Unit 1 environmental upgrade project and latan common plant were both reasonable and
prudent; (iii) KCPL’s requested return on equity and proposed capital structure of 46.17 percent
equity were reasonable; (iv) KCPL’s requested revenue requirement is just and reasonable; and
(v) KCPL’s proposed rate design is just and reasonable.

C. LEGAL PRINCIPLES
1. The Kansas Administrative Procedures Act

11.  An order of the Commission is lawful if it is within the statutory authority of the
Commission and if the prescribed statutory and procedural rules are followed in making the
order. Central Power Co. v. State Corp. Comm’n, 221 Kan. 505, 561 P.2d 779 (1977).

12.  The standard of evidence the Commission must meet for its decisions to be lawful
and valid was considered in Zinke & Trumbo Ltd. v. Kansas Corp. Comm’n, 242 Kan. 470, 749
P.2d 21 (1988). In Zinke, the Court held that to be lawful and valid, the Commission’s decision
must be supported by substantial competent evidence, and must not be unreasonable, arbitrary, or

capricious. 242 Kan. at 474.



13. Substantial competent evidence is evidence which “possesses something of
substantial and relevant consequence and which furnishes a substantial basis of fact from which
the issues tendered can reasonably be resolved.” Jones v. Kansas Gas & Electric Co. v. Kansas
Corp. Comm’n, 222 Kan. 390, 565 (1977).

14. Matters concerning public utilities are highly complex and the Commission is
recognized to have vast expertise and broad discretion in carrying out its ratemaking function.
Kansas Gas & Electric Co. v. Kansas Corp. Comm'n, 239 Kan. 483, 495 (1986); accord Citizens
Utility Ratepayer Board v. Kansas Corp. Comm'n, 28 Kan. App. 2d 313, 329 (2001) (rev.
denied)).

15.  However laudable its motives may be, the KCC is still controlled by the rule of
law. See Williams Natural Gas v. State Corp. Comm 'n., 916 P.2d 52, 60 (1996).

16. As noted in 112 of the Commission's September 8, 2010 Order in this Docket, the
parties should be mindful of the amendment to the Kansas Administrative Procedures Act
(“KAPA”) contained in K.S.A. 2009 Supp. 77-621 (c) (7) & (d). These provisions state:

(c)(7) "[T]he agency action is based on a determination of fact, made or implied
by the agency, that is not supported to the appropriate standard of proof by
evidence that is substantial when viewed in light of the record as a whole, which
includes the agency record for judicial review, supplemented by any additional
evidence received by the court under this act [.] (Emphasis added.)"

(d) "[I]n light of the record as a whole' means that the adequacy of the evidence in
the record before the court to support a particular finding of fact shall be judged
in light off all the relevant evidence in the record cited by any party that detracts
from such finding as well as all of the relevant evidence in the record. compiled
pursuant to K.S.A. 77-620, and amendments thereto, cited by any party that
supports such finding, including any determinations of veracity by the presiding
officer who personally observed the demeanor of the witness and the agency's
explanation of why the relevant evidence in the record supports its material
findings of fact. In reviewing the evidence in light of the record as a whole, the
court shall not reweigh the evidence or engage in de novo review".



17. As noted above, pursuant to KAPA, the Commission must separately state
findings of fact, conclusions of law, and why the evidence in the record supports its decision.
Agency action must be based upon evidence that is substantial when viewed in light of the record
as a whole, as defined in K.S.A. 77-621 (d).

D. SUBSTANTIAL COMPETENT EVIDENCE STANDARD

1. Test for Substantial Competent Evidence Generally

18.  The Kansas Supreme Court has previously enunciated the standard of evidence
the Commission must meet for its decisions to be lawful and valid. In Zinke & Trumbo, Ltd. v.
Kansas Corp. Comm’n, 242 Kan. 470, 749 P.2d 21 (1988), the Court held that the Commission’s
actions must be supported by substantial, competent evidence, and must not be unreasonable,
arbitrary or capricious. Zinke & Trumbo, 242 Kan at 474. An order is “lawful” if it is within the
statutory authority of the Commission, and if the prescribed statutory and procedural rules are
followed in making the order. Central Kansas Power Co. v. State Corp. Comm’n., 221 Kan.
505, Syl. Para. 1, 561 P.2d 779 (1977).

19.  “Substantial competent evidence” has been defined by the Kansas Supreme Court
as “evidence which possesses something of substantial and relevant consequence and which
furnishes a substantial basis of fact from which the issues tendered can reasonably be resolved.”
Jones v. Kansas Gas & Elec. Co., 222 Kan. 390,565 P.2d 597 (1977); see also Williams Natural
Gas Co. v. Kansas Corp. Comm’n, 22 Kan. App. 2d 326, 334-35, 916 P.2d 52 (rev. denied 260
Kan. 1002) (1996).

2. Test for Substantial Competent Evidence by an Expert

20.  When addressing the issue of “substantial competent evidence” from an expert,

the Kansas Court of Appeals has held that an opinion of an expert, founded upon mere



speculation and his “long years of experience” and not upon essential underlying data, is not
sufficient as the sole factual support for a money judgment under the rule requiring damage
awards to be supported by substantial competent evidence. See Unified School Dist. No. 285 v.
St. Paul Fire and Marine Ins. Co., 6 Kan.App.2d 244, 249-50, 627 P.2d 1147, 1152 (1981)
(overruled on other grounds in Thomas v. American Family Mut. Ins. Co., 233 Kan. 775, 666
P.2d 676 (Kan. Jul 15, 1983)). .

E. ISSUES REQUIRING COMMISSION DETERMINATION IN THE CURRENT CASE
1. Iatan Unit 2 Prudence

21. Proposed Finding: KCPL’s actions and decisions were unreasonable and

imprudent. The proper prudence disallowance related to Iatan Unit 2 is $230,955,466 (Kansas
Jurisdictional $57,676,971). In making this finding, the Commission relied on the following:

22.  With respect to Iatan Unit 2, Staff has recommended that the KCC order a
$230,955,466 disallowance of the total cost of Iatan Unit 2 and Common Plant (or $57,676,971
KCPL’s Kansas jurisdictional share) based upon the recommendation of its prudence expert, Mr.
Drabinski. CURB has recommended a disallowance of $134,433,833 for the total plant
(833,565,958 for KCPL’s Kansas jurisdictional share). (Crane D., p. 32, lines 11-18; Hearing
Exh. 98, Schedule ACC-11)

23. Staff’s disallowance amount of $231 million related to Iatan Unit 2 is based upon
an assumed budget of $1.988 billion (total project), which reflects a re-forecasted cost estimate
of the Project in April 2010 after KCPL had filed its case in December 2009. The original cost
estimate for Iatan Unit 2 was $733 million (Kansas Jurisdictional). The Commission finds both
the original cost estimate contained in the 1025 Stipulation, as well as the April 2010 Budget

estimate of latan 2, to constitute a definitive cost estimate as defined by K.S.A. 66-228g. The
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April 2010 Budget re-forecasted estimate substantially exceeds the cost estimates submitted to
and relied upon by the parties and the Commission in the 1025 Docket.

24.  Contrary to KCPL’s assertions, the Commission finds that Mr. Drabinski cited to
and relied upon substantial underlying data to form a factual foundation for his opinion. As a
result, Mr. Drabinski’s opinion is admissible under K.S.A. 60-456(b)(1) and the Supreme Court
decision in Pullen v. West, 278 Kan. 183, 209-11, 92 P.3d 584, 602-03 (2004).

25. Staff has met the burden to prove imprudence on the part of KCPL. Both Staff
and CURB have demonstrated their proposed prudence disallowances are supported by facts and
a competent analysis as required by Kansas law. Staffs and CURB have established the required
causation between the imprudent acts committed by KCPL and the costs recommended to be
disallowed.

(a) Prudence Test

26.  In determining prudence, the Commission should consider the definition of
prudence as defined by K.S.A. 66-128g (12) and interpreted by the Kansas Supreme Court
(“prudence or lack thereof” means as that term is commonly used. Black’s Law Dictionary
1104 (5™ ed. 1979) defines “prudence” as “[c]arefulness, precaution, attentiveness and good
judgment.”).> This definition should then be applied in light of and in conjunction with the
nonexclusive factors the Commission is required to consider under K.S.A. 66-128g.

27.  Staff and CURB have met their burden of proving imprudence.

3 Kansas Gas & Electric Co. v. Kansas Corporation Commission, 239 Kan. 483, 495, 720 P.2d 1063 (1986) (“Wolf
Creek”).
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(b)  After Applying the Prudence Test to Iatan Unit 2, the
Commission finds KCPL acted unreasonably and incurred
imprudent costs in the development, management, and
construction of Iatan Unit 2

28. Based on the standard for prudence and the K.S.A. 66-128g factors, as well as
previous Commission decisions, the Commission finds that KCPL has acted unreasonably and
incurred imprudent costs in the development, management, and construction of Iatan Unit 2.
The Commission further finds these costs may not be charged to KCPL’s customers.

(o Staff has Met its Burden to Prove Imprudent Actions and
Staff’s Proposed Iatan Unit 2 Disallowance should be Adopted

29.  Based on the analysis of Mr. Drabinski, Staff recommends a decrease to pro
forma test year plant in-service by $57,676,971 (total plant recommended prudence disallowance
was $230,955,466), which reflects Staff’s recommended prudence disallowance associated with
certain [atan Unit 2 and Common plant in-service costs. See Rohrer Direct Testimony Schedule
GDR-7. KCC Staff also recommended a decrease of $7,960,324 to KCPL’s pro forma test year
plant in-service, which reflects the allowance for funds used during construction (“AFUDC”)
applicable to Staff’s disallowance of certain Iatan Unit 2 plant in-service costs. See Rohrer
Direct Testimony Schedule GDR-8.

30. Staff’s recommended prudence disallowance is supported by facts and competent
analysis, and complies with the Commission’s prior decisions concerning prudence.

31.  The KCC adopts, as if fully set forth herein the proposed Findings of Fact and
Conclusions of Law on the issue of Imprudent Costs, as set forth in the Post Hearing Briefs of
KCC Staff.

32.  With respect to Staff’s recommended prudence disallowance, the Commission

specifically finds the following:
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KCPL made “promises” regarding the cost of the Plant in the 1025 Stipulation
Agreement that were not kept;

. There were increases in the Project’s estimates from the 2004 PDR until the
Control Budget Estimate was established in December 2006;

KCPL’s failure to select EPC as the Project’s contracting methodology increased
the Project’s cost (i.e. EPC vs. Multi-Prime);

. KCPL made an untimely decision to hire Kiewit as the primary Balance of Plant
(“BOP”) contractor at a premium price;

The development and implementation of the PEP and other project tools such as
SKIRE were untimely and increased Project costs;

The inability from both a quality and quantitative standpoint of KCPL’s
management and project team to administer a multi-prime project;

. The contracts used for the major contractors did not adequately shift risk to the
contractors and did not contain a formulaic basis for calculating loss of efficiency
change orders;

. KCPL failed to timely implement expert advice;

KCPL’s planned construction schedule was compressed and was made worse by
KCPL’s failure to timely hire Burns & McDonnell as the Owner’s Engineer;
Based on Mr. Drabinski’s three alternate analyses, Staff’s proposed $231 million
disallowance is conservative, reasonable, and based on substantial competent

evidence;
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k. Mr. Drabinski’s analysis is supported by the underlying data and facts in the
record and by the proper analysis required under Kansas law, and therefore is
adopted by Commission;

1. Mr. Drabinski’s proposed $231 million disallowance amount is not supported by
substantial competent evidence. KCPL’s Experts, Dr. Nielsen and Mr. Meyer
demonstrate the many flaws in the analysis of Mr. Drabinski’s Proposed
Disallowance;

33.  The Commission is not persuaded by the testimony of KCPL witness Mr. Meyer
that Mr. Drabinski must identify individual purchase orders for each finding of imprudence.
d) CURB’s Proposed Disallowance for Iatan Unit 2 is Based on

Substantial Competent Evidence and K.S.A. 66-128g, and is
adopted by the Commission

34. CURB’s witness, Andrea Crane recommended a prudence disallowance of 25%
of the difference between the cost of Iatan Unit 2 and the original cost estimate (“definitive”)
provided to ratepayer groups, parties, Staff, and the Commission in the 1025 docket that was
derived from KCPL’s Project Definition Report. Ms. Crane relied upon the authority contained
in K.S.A. 66-128g (a)(4) factor, in making this calculation. Her recommended prudence
disallowance was a $33,565,958 reduction to KCPL’s plant-in-service (Kansas-jurisdictional).

35.  With respect to CURB’s recommended prudence disallowance, the Commission
specifically finds the following:

a. KCPL made “promises” regarding the cost of the Plant in the 1025 Stipulation

Agreement that were not kept;
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b. KCPL made representations in oral and sworn testimony to ratepayer groups,
Intervenors, Staff, CURB, and the Commission parties, many forums including
hearings before the Commission about:

1) the cost estimates that were included in the 1025 Stipulation
regarding Iatan 2 (with a 95% or $85 million contingency) and
other Regulatory Plan projects,

2) the projected impact on rates, and

3) the amount of the CIAC required during the five year
construction period of Iatan 2.

c. There were increases in the Project’s estimates from the 2004 PDR until the
Control Budget Estimate was established in December 2006;

d. KCPL incurred material capital expenses beyond those approved by the KCC for
Iatan 2, yet failed to seek explicit approval from the Commission before
voluntarily incurring material capital investments or expenses beyond those
contemplated by the 1025 Stipulation and the resource plan as required by Section
I1.B.2 of the 1025 Stipulation; and

e. KCPL failed to monitor the reasonableness or adequacy of the Resource Plan as
required by the 1025 Stipulation.

36.  While CURB’s prudence disallowance recommendation is not based on a detailed
review of KCPL’s management of the Iatan Unit 2 construction project, but specifically on the
K.S.A. 66-128g (a)(4) factor, the Commission finds CURB’S prudence disallowance both

supported by, and consistent with, Staff’s more detailed prudence review.
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37.

CURB’s recommended prudence disallowance is supported by substantial

competent evidence and K.S.A. 66-128g (a)(4). The Commission makes the following

additional findings with respect to CURB’s prudence disallowance:

a.

CURB’s recommended prudence allowance is shown in Schedule ACC-11
(Hearing Exh. 98). CURB witness Andrea Crane began with the Company’s
claim in this case for Iatan Unit 2, based on its currently budgeted costs. She then
reduced those costs by the property tax adjustment, then calculated the difference
between the current adjusted latan Unit 2 budgeted cost and the Iatan Unit 2
estimate included in the Regulatory Plan. CURB’s adjustment is based on 25% of
that difference, resulting in a $33,565,958 reduction to KCPL’s plant-in-service
on a Kansas-jurisdictional basis. (Crane D., p. 39, lines 1-6).

The Company contention that the cost estimate for Iatan Unit 2 should not have
been relied upon by the parties, that it was “conceptual” or just an informed guess,
is not credible. Long after it provided those original cost estimates, KCPL now
attempts to tie the validity of the original Iatan 2 cost estimate to the estimate
classification system provided by the Association for the Advancement of Cost
Engineers (“AACE”). Company witness Daniel Meyer now attempts to
characterize the original cost estimates that the parties and the KCC relied upon in
the Regulatory Plan were simply “conceptual phase estimates, which Mr. Meyer
describes as “merely providing a cost order of magnitude for a project.” (Crane
D., p. 34, lines 15-20, p. 35, lines 1-13).

The Regulatory Plan was approved based on the Company’s representations with

regard to cost. That Regulatory Plan provided for extraordinary ratemaking
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treatment over a five-year period in order to assist the Company in completing the
construction of Iatan Unit 2, while maintaining its financial integrity. The KCC
had the right to expect that the cost estimate provided by the Company was more
than just an “order of magnitude” estimate. At no time during that process did the
Company reveal that this estimate should be interpreted as a Class 4 or Class 5
estimate pursuant to the AACE Cost Classification system discussed in Mr.
Meyer’s testimony. In fact, Mr. Meyer acknowledges on page 5, lines 11-14 of
his testimony that the AACE Cost Classification system, which he now proposes
to utilize to defend the Company’s original cost estimate, was not specifically
used for the Iatan Unit 2 project. (Crane D., p. 36, lines 15-21, p. 37, lines 1-8).

. In this case, not only was a cost estimate for a new generating facility presented to
the KCC, but the KCC approved a comprehensive Regulatory Plan to support the
Company’s proposed construction activities based upon those cost estimates. In
CURB’s view, the Regulatory Plan resulted in a regulatory compact between
shareholders and ratepayers. The Regulatory Plan contained several ratemaking
provisions that went above and beyond the normal ratemaking framework. It
provided for a series of annual rate filings during the construction period. It
provided for payment of CIAC, which was to be used to maintain the Company’s
financial integrity during the construction period. It permitted the Company to
retain proceeds from the sales of SO, emission allowances until after construction
of Tatan Unit 2 was complete. It provided for a true-up of pension costs during
this period and permitted carrying costs on the resulting regulatory asset or
liability.  In approving the Regulatory Plan, the KCC relied upon the cost
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estimates contained in the plan, especially the cost estimate for Iatan Unit 2.*
(Crane D., p. 34, lines 2-14).

In addition, the Company claims that one of the reasons for the higher than
anticipated costs is that the Regulatory Plan contemplated an 800 MW unit
generating station while an 850 MW station was actually constructed.” However,
the Company ignores the fact that KCPL’s share of [atan Unit 2 is much less than
projected in the Regulatory Plan. The Regulatory Plan envisioned that KCPL
would acquire 500 MWs of generation, or 62.5% based on an 800 MW facility.
However, KCPL actually owns 54.7% of Iatan Unit 2, or 465 MWs. Thus,
Kansas ratepayers are not only paying more, but they are paying more for less
capacity. (Crane D., p. 37, lines 9-16).

CURB’s disallowance recommendation recognizes that there would be some
variation between the actual costs of Iatan Unit 2 and the estimates contained in
the Regulatory Plan. However, given the preferential ratemaking treatment
afforded to shareholders by the Regulatory Plan, it is reasonable to have this risk
shared 50/50 between ratepayers and shareholders. CURB’s disallowance
recommendation allocates more than 50% of this variance to ratepayers, given the
fact that some of these cost overruns may have been outside of the Company’s

control. (Crane D., p. 37, lines 18-20, p. 38, lines 1-5).

4 Order Approving the Stipulation and Agreement, KCC Docket No. 04-KCPE-1025-GIE, August 5, 2005, 119, 11.

5

KCPL’s Summarized Comparison of Regulatory Plan Estimates to Current Forecasted

Total Project Costs, submitted May 4, 2010, paragraph 13.
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g. Regardless of the factors that are ultimately found to be responsible for these
costs overruns, shareholders should bear a portion of these costs, given the fact
that the Company entered into a regulatory compact through the Regulatory Plan.
Similarly, while the scope of the final Iatan Unit 2 project may have changed
somewhat from what was included in the original estimate, those scope changes
were made by KCPL after the plan was approved based on the original cost
estimates, so the actual costs should still be compared with the original cost
estimates reflected in the Regulatory Plan. Since rates were established over the
past five years based on the Regulatory Plan, then the costs in the Regulatory Plan
should be the foundation to which actual costs are compared when determining if
some or all of any cost overruns should be disallowed. (Crane D., p. 38, lines 7-
19).

h. Chris Giles criticized the prudence disallowance made by CURB witness Andrea
Crane, );et didn’t even know whether Ms. Crane relied upon K.S.A. 66-128 (g)(4).
(Tr. Vol. 2, p. 424, lines 8-25, p. 425, lines 1-9).

i. Chris Giles didn’t first become aware of the Association for Advancement of Cost
Engineers (AACE) cost classification system until after the original cost estimates
were provided to the parties in the 1025 docket, and after the 1025 Stipulation.
(Tr. Vol. 2, p. 425, lines 12-25, p. 426, lines 7, p. 428, lines 10-25).

j. Chris Giles testified that he didn’t describe the cost estimates presented to the
Commission in the 1025 docket as conceptual construction cost estimates. (Tr.

Vol. 2, p. 430, lines 4-6).
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k. Chris Giles testified that he updated his prior testimony, including an update of
the construction cost estimates and a range of possible rate impacts to the
Commission in the 1025 docket on April 1, 2005. (Tr. Vol. 2, p. 430, lines 4-6;
Hearing Exhibit 29).

I. In his April 1, 2005 testimony, Mr. Giles confirmed KCPL’s prior estimate of
total additional capital for the Regulatory Plan projects to be approximately $1.1
billion. He indicated that the amount had not changed significantly, but that “[i]f
the second unit is not built, obviously the overall capital expenditures under the
plan will be reduced accordingly.” (Tr. Vol. 2, p. 430, lines 7-25, p. 431, lines 1-
20).

m. The $734 million cost estimate in the 1025 Stipulation came from the cost
estimate contained in the Project Definition Report. (Tr. Vol. 6, p. 1332, lines 8-
17).

n. The Project Definition Report was a substantial document that Burns &
McDonnell prepared over a two-year period with significant interchange between
KCPL and Burns & McDonnell. Burns & McDonnell utilized their experience on
other projects, reference projects, and costs from other projects that they built up
for this KCPL-specific project (Iatan 2). Burns & McDonnell obtained estimates
from vendors of major plant components and made adjustments for things such as
labor, productivity, and site specific activities. Burns & McDonnell charged
KCPL nearly a quarter of a million dollars to prepare the Project Definition
Report. (Tr. Vol. 6, p. 1330, lines 2-25, p. 1331, lines 1-2; Hearing Exh. 44, p.
31).
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. The Project Definition Report contained a 95 percent confidence level, which
include an 8 percent or $85 million contingency. (Tr. Vol. 6, p. 1333, lines 4-23;
Tr. Vol. 11, p. 2505, lines 21-25; p. 2506, lines 1-20).

. The Project Definition Report was in place from September 9, 2004 through
sometime in 2006, when it was first modified for the scale up. (Tr. Vol. 5, p.
1100, lines 3-10; Tr. Vol. 6, lines 19-25, p. 1332, lines 1-7).

. The cost estimate in the Project Definition Report is a valid cost estimate. (Tr.
Vol. 7, p. 1440, lines 11-21).

The Project Definition Report was used by KCPL to obtain regulatory approval
with the Kansas and Missouri Commission, obtain air permits for Iatan 2, and to
get the joint owner agreements finalized. (Tr. Vol. 5, p. 1101, lines 6-25).
Nothing in the Project Definition Report would lead stakeholders such as CURB,
Staff, other interveners, or the Commission to question the confidence level
provided in the Project Definition Report. (Tr. Vol. 6, p. 1333, lines 24-25, p.
1334, lines 1-11).

The 2005 Commission specifically relied upon the original cost estimates in
approving the 1025 Stipulation, finding: KCPL planned to build an 800 to 900
MW coal powered plant, KCPL planned on owning 500 MW of the plant, the cost
of the plant was projected to be approximately $733,666,000, or $1,467 per KW.
(Hearing Exh. 24, Order Approving Stipulation and Agreement, KCC Docket No.
04-KCPE-1025-GIE, 111).

. The 2005 Commission determined the total company cost of the investment
planned by KCPL amounted to $1.2 billion, including $734 million for KCPL’s
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500 MW share of Iatan 2, $131 million for the 100 MW of wind generation, $272
million for environmental investments through 2010, and $52.8 million for
demand side management and energy efficiency investments. (Hearing Exh. 24,
Order Approving Stipulation and Agreement, KCC Docket No. 04-KCPE-1025-
GIE, 19).

. The $1.2 billion total project cost and $734 million for Iatan 2 relied upon by the
2005 Commission in the 1025 Docket was specified in Appendix D to the 1025
Stipulation. (Hearing Exh. 23, Appendix D).

. It was KCPL’s duty to seek “explicit approval” from the Commission before
voluntarily incurring material capital investments or expenses beyond those
contemplated by the 1025 Stipulation and the Resource Plan. (Hearing Exh. 23,
Stipulation and Agreement, pp. 9-10, 1 B. 2);

. KCPL never sought explicit approval from the Commission before incurring those
cost increases. (Tr. Vol. 1, p. 219, lines 10-17; Tr. Vol. 2, p. 393, lines 5-9, p.
420, lines 12-16).

. While Mr. Giles didn’t know if the changes in labor costs, material costs, and
energy market changes that occurred since the cost estimates were given to the
Commissioners in 2005 when they approved the 1025 Stipulation were material,
but the increases were material enough that he brought them to the attention of
Staff. (Tr. Vol. 2, p. 396-97).

Mr. Giles agreed there were material changes in the cost of power generation

technologies for the Iatan 2 plant. (Tr. Vol. 2, p. 399, lines 9-13).
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Although Mr. Giles claims to have written the 1025 Stipulation, he didn’t believe
there was a definition for “material” in Section D (2), pages 9 and 10 of the 1025
Stipulation. (Tr. Vol. 2, p. 451, lines 14-25, p. 452, lines 1-6, 13-16).

The escalating capital costs associated with Iatan 1 and 2 increased KCPL’s CIAC
calculation in the 246 rate case from the Company’s request for $11.2 million to
over $280 million, an amount nearly four times the rate increase requested by the
Company. (Tr. Vol. 2, p. 384, lines 13-25, p. 385, line 1; Tr. Vol. 8, p. 1802, lines
19-25, p. 1803, lines 1-9, p. 1813, lines 7-22, p. 1818, lines 15-25). KCPL’s
initial forecast of $11.2 million in CIAC in the 246 docket was not just wrong, it
was “an economic disaster.” (Tr. Vol. 8, p. 1819, lines 1-3).

KCPL’s credit rating was in distress in 2009, contemporaneous with the last rate
case (246 docket). (Tr. Vol. 8, p. 1810, lines 10-21).

The cost estimates contained in the 1025 S&A were made prior to KCPL
unilaterally making major scope changes to the overall project. (Tr. Vol. 2, p.
391, lines 16-20).

The major scope changes made by KCPL resulted in cost increases from the
amounts contained in the 1025 Stipulation. (Tr. Vol. 2, p. 392, lines 20-24).

The major scope changes to the overall project were made by KCPL. (Tr. Vol. 2,
p- 392, lines 12-19).

There were changes in labor costs, material costs, and the energy market since the
Regulatory Plan was approved in 2005. (Tr. Vol. 2, p. 396, lines 3-13).

There were material changes in the cost of the power generation technologies for

the Iatan 2 plant during the course of the Regulatory Plan. Some of these cost
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changes were related to KCPL’s decision to change the steam temperatures from
150 degrees to 180 degrees. (Tr. Vol. 2, p. 399, lines 4-13).

Those increased costs were material to Chris Giles, at least to the degree that
KCPL believed it needed to point it out to Staff and other signatories. (Tr. Vol. 2,
p- 397, lines 1-24).

There is no testimony or any mention in the 1025 Stipulation regarding the word
conceptual with respect to Iatan 2 or the entire project. (Giles, Tr. Vol. 2, p. 403,
line 25, p. 404, lines 1-4).

KCPL’s current Senior Director of Regulatory Affairs does not recall any place in
the 1025 docket where any witness from KCPL described these cost estimates as
conceptual or informed guesses. (Tr. Vol. 1, p. 227, lines 16-25)

KCPL’s Director of Regulatory Affairs Chris Giles testified before the
Commission on July 19, 2004 in the 1025 docket, that KCPL represented to
customers in individual customer meetings and broader customer meetings that
KCPL was estimating “rate increases over the 10-year time frame no greater than
the rate of inflation over that same time frame.” (Tr. Vol. 2, p. 408, lines 17-20;

Hearing Exh. 27, p. 99, lines 18-25, p. 100, lines 4).

mm. Mr. Giles further represented to the Commission on July 19, 2004 in the

1025 docket, that in response to KCPL’s representations that rate increases would
be no greater that the rate of inflation over a 10-year time frame, it did not cause
“any particular grimace or opposition” by customers. (Hearing Exhibit 27, p. 99,

lines 18-25, p. 100, lines 4).
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KCPL further represented to ratepayers groups in the 1025 docket in April 2005
that KCPL had projected rate increases on average of 3 to 4 percent annually, or
15-20% for the 5-year period. (Tr. Vol. 2, p. 411, lines 1-25, p. 412, lines 1-6;
Hearing Exhibit 29, p. 8, lines 13-17).

KCPL former director of regulatory affairs Chris Giles testified in support of the
1025 Stipulation on June 17, 2005, and again confirmed that the Company
estimated that consumer rates would increase 3 to 5 percent or roughly 20 percent
over the 5-year regulatory plan. (Tr. Vol. 2, p. 415, lines 12-25, p. 416, lines 1-
25, p. 417, lines 1-21; Hearing Exhibit 30, p. 44, lines 3-25, p. 45, lines 1-4).

In his testimony in support of the 1025 Stipulation, KCPL former director of
regulatory affairs Chris Giles made the specific point that the 15-20 percent rate
increase KCPL projected over the 5-year regulatory plan was not just related to
the incremental regulatory project investments, but related to all costs that KCPL
anticipated over the 5-year period: “everything including pensions, fuel costs,
everything over that 5-year period.” (Tr. Vol. 2, p. 417, lines 22-25, p. 418, lines
13; Hearing Exhibit 30, p. 44, lines 3-25, p. 45, lines 1-4).

The total rate increase over the 5-year Regulatory Plan will total 40% if the 11
percent requested in this rate request is granted by the Commission. (Tr. Vol. 2,
p. 419, lines 1-10).

Chris Giles refers to the best estimate KCPL had in 2004 as the “5-year budget of
2004.” (Tr. Vol. 2, p. 419, lines 22-25).

The fiscal year ending December 31, 2005 Form 10-K for Great Plains Energy,
filed February 7, 2006, references “budget estimates” with respect to the latan 2

24



38.

construction project and risks that “actual costs may exceed budge estimates.”
(Hearing Exh. 53, p. 16 of 214). The 2005 Form-K further states that “KCPL will
make energy infrastructure investments as detailed in the orders and summarized
in the table below,” and specifies for latan 2, KCPL will build and own 465 MW
of an 850 MW coal fired plant for an estimated capital expenditure of $733

million. (Hearing Exhibit 53, p. 68 of 214).

2. Application of K.S.A. 66-128g factors

K.S.A. 66-128¢g sets forth multiple factors that the Commission is required to

consider when determining whether the Company was prudent in its construction of Iatan Unit 2.

After careful consideration of each of these factors, the Commission finds that acted imprudently

in its construction of Iatan Unit 2.

39.

The Commission adopts the proposed Findings of Fact and Conclusions of Law of

the KCC Staff regarding each of the K.S.A. 66-128g factors.

40.

With respect to Factor 4 (K.S.A. 66-128g (a)(4) - comparing the original cost

estimates made by the owners of the facility under consideration with the final cost of such

facility), the Commission finds:

a.

b.

The Project Definition Report cost estimate and the cost estimates specified in the
1025 Stipulation were “original cost estimate™ as defined by K.S.A. 66-128g.

The Commission finds the AACE cost classification system to be irrelevant to
these proceedings since it was not shared with the stakeholders, parties, and
Commission in the 1025 docket when the original cost estimates were provided.
Since KCPL representatives, particularly those representatives providing the
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original cost estimates in the 1025 docket, were not even aware of the system
when the original cost estimates were provided to the stakeholders, parties, and
the Commission in the 1025 Docket, applying the cost classification system after

the fact is unreasonable. This is because:
€)) The intent of the AACE Cost Estimate Classification System is

designed to: |
a. “improve communications among all the stakeholders
involved with preparing, evaluating, and using project cost
estimates”

b. “help those involved with project estimates to avoid
misinterpretation of the various classes of cost estimates

and to avoid their misapplication and misrepresentation.”

c. “Improving communications about estimate classifications
reduces business costs and project cycle times by avoiding
inappropriate business and financial decisions, actions,
delays, or disputes caused by misunderstandings of cost
estimates and what they are expected to represent. (Meyer
D., Schedule DFM2010-2, p. 2.

2 The intent of the system described above cannot be realized if
the system is not provided “to those involved with project
estimates,” such as the stakeholders, parties and Commission in
the 1025 docket when the original cost estimates for Iatan Unit 2

and the other regulatory projects were provided.
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41.

The Commission finds the following facts are applicable to the Commission’s

consideration of Factor 12:

42.

a. KCPL’S failure to seek explicit approval from the Commission before voluntarily

incurring material capital investments or expenses beyond those contemplated by
the 1025 Stipulation and the resource plan as required by Section II.B.2 of the
1025 Stipulation; and

KCPL failed to monitor the reasonableness or adequacy of the Resource Plan as
required by the 1025 Stipulation.

3. Iatan Unit 1 and Common Prudence Analysis

. Proposed Finding: The KCC adopts the proposed Findings of Fact and

conclusions of Law of the Commission Staff.

4. 1025 Stipulation Compliance

Proposed Finding: KCPL failed to seek explicit approval from the Commission

before voluntarily incurring material capital investments or expenses beyond those contemplated

by the 1025 Stipulation and the Resource Plan.

43.

The Commission adopts the following Findings of Fact in support of this finding:

. KCPL had an obligation to seek “explicit approval” from the Commission before

voluntarily incurring material capital investments or expenses beyond those
contemplated by the 1025 Stipulation and the Resource Plan (Hearing Exh. 23,

Stipulation and Agreement, pp. 9-10, 1 B. 2);

. Despite the significant and material increased costs related to Iatan 2 and other

regulatory plan projects, KCPL never sought explicit approval from the
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Commission before incurring those cost increases. (Tr. Vol. 2, p. 393, lines 5-9,
p. 420, lines 12-16, p. 396-97, p. 399, lines 9-13).

. Although Mr. Giles claims to have written the 1025 Stipulation, he didn’t believe
there was a definition for “material” in Section D (2), pages 9 and 10 of the 1025
Stipulation. (Tr. Vol. 2, p. 451, lines 14-25, p. 452, lines 1-6, 13-16). However,
material is defined by the 1025 Stipulation as, “an amount that could affect the
financial rating of the company and the amount of CIAC that may be needed.”
(Hearing Exh. 23, pp. 9-10, Section B.2.).

. The definition for material under the 1025 Stipulation was easily met, given the
escalating capital cost overruns on the Iatan projects as well as the ballooning
CIAC calculated to be needed according to the metrics contained in the 1025
Stipulation. The escalating capital costs associated with Iatan 1 and 2 increased
KCPL’s CIAC calculation in the 246 rate case from the Company’s request for
$11.2 million to over $280 million, an amount nearly four times the rate increase
requested by the Company. (Tr. Vol. 2, p. 384, lines 13-25, p. 385, line 1; Tr.
Vol. 8, p. 1802, lines 19-25, p. 1803, lines 1-9, p. 1813, lines 7-22, p. 1818, lines
15-25). KCPL’s initial forecast of $11.2 million in CIAC in the 246 docket was
not just wrong, it was “an economic disaster.” (Tr. Vol. 8, p. 1819, lines 1-3).
Since the original projected amount of CIAC over the regulatory plan was
estimated to be approximately $60 million, it should be undisputed that the over
$280 million calculation made during the last rate case rises to the level of

“material” defined by the 1025 Stipulation.
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In addition, KCPL’s credit rating was in distress in 2009, contemporaneous with
the last rate case (246 docket). (Tr. Vol. 8, p. 1810, lines 10-21).

KCPL’s argument that Staff was required to challenge the Resource Plan is
without credibility. While Staff may have the ability to request that KCPL seek
explicit approval to incur material capital investments or expenses beyond those
contemplated by the 1025 Stipulation, it was not Staff’s obligation to do so, that
obligation belonged to KCPL.

. Even had Staff chosen to file some sort of challenge with the Commission rather
than begin a comprehensive prudence review, what would that have accomplished
at that point in time? It lacks credibility to suggest the Commission would have
ordered KCPL to abandon the construction of a billion-plus dollar coal plant after:

(1) Well over %2 of the project cost (confidential) in contracts had
been secured as of May 2007 (Tr. Vol. 4, p. 769, lines 14-25, p.
770, lines 1-3, p. 774, lines 16-25, p. 775, lines 1-9 (KCPL
claims the specific amount is confidential); and

(2) Nearly 10 percent of the projected costs had actually been
expended by February 2007. (Tr. Vol. 4, p. 767, lines 5-19
(KCPL claims the specific amount is confidential).

. Staff did the reasonable thing when it realized KCPL was allowing costs to
escalate — it hired Mr. Drabinski and the Vantage Group to begin a comprehensive
prudence review, something the 1025 Stipulation gave Staff the right to perform.
Under the 1025 Stipulation, it was:

(D KCPL’s duty to seek “explicit approval” from the Commission
before voluntarily incurring material capital investments or
expenses beyond those contemplated by the 1025 Stipulation
and the Resource Plan (Hearing Exh. 23, Stipulation and
Agreement, pp. 9-10, 1B. 2);

2) KCPL’s duty to monitor the reasonableness and adequacy of the

Resource Plan until the capital investments described therein
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were completed; (Hearing Exh. 23, Stipulation and Agreement,
p- 19, 1B. 3); and

3) KCPL’s duty, on its own or at the request of any non-KCPL
parties, to re-assess the reasonableness and adequacy of the
Resource Plan if changed circumstances arose that impacted the
reasonableness and adequacy of the Resource Plan during the
initial and ongoing implementation of the primary elements of
the Resource Plan. (Hearing Exh. 23, Stipulation and
Agreement, 1 B. 3).

j.  KCPL places great reliance on the fact that it provided quarterly reports to Staff,
the signatory parties, and CURB. However, when Staff realized the costs were
escalating, Staff hired the Vantage Group to begin a prudence review. The 1025
Stipulation gave Staff the right to challenge the prudence of the costs, and Staff
began exercising that right when the information provided by KCPL gave them
reason to believe imprudent costs were being incurred.

k. At no time did Staff ever approve any of the increased costs; to the contrary, Staff

began its prudence review when it realized the costs were greatly exceeding the

original cost estimates.

5. Resource Plan Compliance.

44.  Proposed Finding: KCPL failed to comply with the requirements of the 1025

Stipulation throughout its duration. In making this finding, the Commission relied on the
following:
a. t was KCPL’s duty to monitor the reasonableness or adequacy of the Resource

Plan.
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b. Throughout this docket, KCPL has attempted to shift its responsibility clearly
delineated under the 1025 Stipulation to Staff or other parties. Section B. 3 of the
1025 Stipulation is clear and unambiguous:

(1) “KCPL agrees to monitor the reasonableness and adequacy of
the Resource Plan until the capital investments described therein
are completed. KCPL will on its own or upon request of any
non-KCPL parties re-assess the reasonableness and adequacy of
the Resource Plan if changed circumstances arise that may
impact the reasonableness and adequacy of the Resource Plan
during the initial and ongoing implementation of the primary
elements of the Resource Plan. Such changes in circumstances
would include, but not be limited to:

a. f) material changes in the cost and/or reliability of power
generation technologies;

b. g) material changes in energy market conditions;

c. j) material changes in the projected rates and costs to

ratepayers resulting from the resource plan. (Hearing Exh.
23, p. 10, Section B. 3.) (emphasis added).

c. KCPL failed to comply with its duty to monitor the reasonableness of the resource
plan. Material changes in the cost of power generation technologies, energy
market conditions, and the projected rates and costs to ratepayers clearly occurred
during the initial and ongoing implementation of the Resource Plan. (Tr. Vol. 2, p.
393, lines 5-9, p. 420, lines 12-16, p. 396-97, p. 399, lines 9-13). These changed

circumstances clearly impacted the reasonableness of the Resource Plan, yet
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KCPL failed to seek modification of the Resource Plan as required by Section
B.3. of the 1025 Stipulation.

d. Finally, KCPL again ignores the fact that Staff hired Walter Drabinski and the
Vantage Consulting to perform a comprehensive prudence review when Staff
became concerned that the cost estimates were repeatedly revised upward from
the original cost estimates.

e. KCPL had the duty to monitor the reasonableness of the resource plan, and when
material changes in the cost of power generation technologies, energy market
conditions, and the projected rates and costs to ratepayers occurred, KCPL failed
to seek modification of the Resource Plan as required by the 1025 Stipulation.
Because of this, KCPL, and its shareholders, are responsible for the escalated
costs of Jatan 1 and 2.

6. Cost of Capital Issues
(@) Return on Equity

45.  Proposed Finding: The appropriate return on equity for KCPL is 9.39%, as

recommended by CURB witness Dr. Crane.
46.  In making this finding, the Commission relied on the following:

a. CURB is recommending a return on equity of 9.39%. This recommendation is
based on a discounted cash flow model and on a CAPM model, with the DCF
receiving a 75% weighting and the CAPM receiving a 25% weighting.

b. Because the KCC has traditionally relied upon the Discounted Cash Flow Model

(“DCF”) as the primary mechanism to determine cost of equity for a regulated
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utility, CURB witness Andrea Crane relied primarily upon the Discounted Cash
Flow Model (“DCF”). (Crane D., p. 19, lines 16-20).

Ms. Crane’s recommendation under the DCF methodology and the CAPM
methodology suggests that a return on equity of 7.67 % to 9.96% would be
appropriate. Since Ms. Crane recognizes that the Commission has generally
relied primarily upon the DCF, she weighted her results with a 75% weighting for
the DCF methodology and a 25% weighting for the CAPM methodology. This

results in a cost of equity of 9.39%, as shown below:

(1) DCF Result 9.96% X 75% = 7.47%
(2 CAPM 7.67% X 25% = 1.92%
3) Total 9.39%
4) This weighting methodology is consistent with the methodology

that Ms. Crane has used in prior cases before the KCC, as well
as in other jurisdictions that have expressed a preference for the
DCF model. (Crane D., p. 27, lines 9-21).
The most significant difference between Ms. Crane’s recommendation and the
Company’s recommendation is the growth rate assumption. Ms. Crane assumes
5% growth. The Company assumes 6% growth. CURB believes a 5% growth is
more reasonable, and the Company’s 6% growth rate is simply too high, given
current economic conditions. (Tr. Vol. 8, p. 1719, lines 1-13).
Moreover, while the Company contends that its GDP growth rate is forward

looking, the Company’s estimated GDP growth consists entirely of historic results
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over the past 60 years. In fact, the Company ignored future long term estimates

of GDP growth, which were well under the 5% used by Ms. Crane.

f. KCPL places emphasis on the fact that Staff and CURB recommendations are
lower than reported ROEs in recent years, and below the reported 10.48 average
ROE authorized by public utility commissions for vertically-integrated public
utilities in the first and second quarters of 2010 as reported by Regulatory
Research Associates (“RRA”).®  However, these are unique times, and the
evidence established that ROEs are trending downward for vertically-integrated
utilities, from the 11% received by Detroit Edison, to the 10% received by Florida
Power and Light on March 17" and 10% received by MDU Resources on May
26th. (Hearing Exh. 139).

g. And while Dr. Hadaway may not have an experienced an “an integrated electric
utility company that has had a 9.7 percent ROE imposed on it in my career in the
United States,” Staff witness Adam Gatewood testified that an ROE of 9.9%
was granted to a vertically integrated utility in Indiana during the course of the
hearing in this docket. (Tr. Vol. 12, p. 2778, lines 12-25, p. 2779, lines 1-7, p.
2811, lines 23-25, p. 2812, lines 1-15, p. 2835, lines 11-24).

h. The Kansas economy, while slightly better than the U.S. economy as a whole,
experienced a significant downturn in 2009. Personal income decreased 2.7%,

and the unemployment rate was 7% in 2009. (Hearing Exh. 51, p. 12).

 KCPL Brief, 7 286.
7 KCPL Brief, 1 286.
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As Ms. Crane indicated during the hearing, the fact that her recommended ROE is
lower than has been authorized for a G&T utility in the past few years isn’t
something that should prevent the Commission from considering her
recommendation. By definition, the current declining trend in ROEs means
Commissions have been authorizing lower ROEs than those authorized
historically. (Tr. Vol. 11, p. 2477, lines 4-15).

The most recent 30-year Treasury rate, as of August 26, 2010, was 3.53 percent,
well below the rate used by Andrea Crane in calculating ROE. (Vol. 11, p. 2543-

2544).

. One difference between Ms. Crane’s recommendation and Mr. Gatewood’s

recommendation is that Mr. Gatewood uses an arithmetic mean, where Ms. Crane
utilized a geometric mean. Mr. Hadaway used the geometric mean for one of his
risk premium models in last year’s rate case (246 docket). (Tr. Vol. 11, p. 2489,
lines 2-25, p. 2490, lines 1-6).

The Ibbotson Associates Yearbook discusses both, depending on how you are
using the mean. Ibbotson says the geometric mean is more appropriate to use for
a backward look, to see what actually happened, as Ms. Crane used it - to get the
historic relationship between stocks and long-term U.S. Government bonds. (Tr.
Vol. 11, p. 2490, lines 7-25, p. 2491, lines 1-5). Arithmetic is the best estimate of
future return, given certain possible outcomes and probabilities (which we do not
have here). Mr. Hadaway used the geometric mean for one of his risk premium
models in last year’s case (246 docket). (Tr. Vol. 11, p. 2489, lines 2-25, p. 2490,
lines 1-6).

35



m. The Company’s initial filed position requested an 11.25 percent ROE, which was
then reduced to 10.75 percent. In addition, the revised position of the Company
requests a 25 basis point adder if the Commission accepts CURB or Staff’s rate
design proposals, although Mr. Hadaway didn’t perform any analysis to come up
with the 25 basis points. (Tr. Vol. 8, p. 1733, lines 16--25, p. 1734,'lines 1-4, Tr.
Vol. 11, p. 2435, lines 3-6).

n. It is convenient that the Company seeks a 25 basis point adder for rate design
modifications, but never proposed reductions in its ROE due to risk mitigation
measures, such as those provided under the regulatory plan, the ECA mechanism,
etc.

0. While Ms. Crane’s ROE recommendation may be the same (9.39%) in this case
as in the last rate case (246 docket), it arrived there for totally different reasons.
In the 246 docket, Ms. Crane’s dividend yield was higher (5.44%) due to
depressed stock prices and her growth rate (4.5%) was lower. (Tr. Vol. 11, p.
2486, lines 3-25, p. 2487, lines 1-3). Ms. Crane has been consistent with the
methodology she uses from case to case. (Tr. Vol. 11, p. 2487, lines 4-22).

p. Ms. Crane also adopted KCPL witness Samuel Hadaway’s comparable group.
(Crane D., p. 20, lines 7-9).

q- Relying on authorized returns is not a reasonable manner to set ROE. Authorized
returns include settled cases. In settled cases, the parties may adopt an ROE that
is higher than the commission would allow, as a trade off. Consumer advocates
care about revenue requirements while companies care about ROE (for
investment community). (Tr. Vol. 11, pp. 2547-49).
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r. CURB’s use of CAPM is appropriate

s. KCPL complains that “under present market conditions, all three of the CAPM
inputs tend to produce unreasonably low estimates of ROE.”® However, utilities
always claim that various methods produce “inappropriately” low results — this is
because the method at issue varies depending on what that result is. CURB would
submit that consistency in methodology is important - which is why CURB
witness Andrea Crane continues to consistently recommend a 75/25 weighting
between the DCF and the CAPM methodology.

t. Contrary to KCPL’s argument that the Commission shouldn’t consider the CAPM
methodology because the FERC does not utilize it, but instead relies solely on
DCF calculations, Dr. Hadaway used other risk premium approaches in his
analysis as well, not solely the DCF. (Tr. Vol. §, lines 5-10).

u. KCPL provides no basis for its argument that CURB’s CAPM analysis is, on its
face, unreasonable. Simply because it results in the lowest ROE does not make it
unreasonable. Consistent with her past recommendations, Ms. Crane assigned her
CAPM result a 25% weighting in determining her final ROE recommendation.
(Tr. Vol. 11, p. 2487, lines 8-22). KCPL would have the Commission conclude,
for no other reason than it’s the lowest ROE calculated, that it is therefore
unreasonable. CURB isn’t making this argument, but KCPL’s logic could be
equally be applied to Mr. Hadaway’s ROE calculations — that relative to “all the

other data on rate of return presented in this case,” Mr. Hadaway’s ROE result is

8 KCPL Brief, 1 289.
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above the range of reasonableness and is therefore, on its face, unreasonable and
should be excluded.

CURB’s discounted cash flow analysis is appropriate and should be adopted by
the Commission.

. The calculation of the proper growth rate in a DCF analysis is a highly
contentious issue for three reasons: (1) because of the one-for-one affect on the
allowed rate of return; (2) because of the element of subjectivity in selecting the
growth rate due to uncertainty in future earnings; and (3) because it is difficult to
uncover what growth rate estimates investors rely on when they value a stock and
where they obtain that information. (Gatewood D., p. 32, lines 1-11).

. CURB witness Andrea Crane testified that a growth rate of no greater than 5.0%
should be utilized. This recommended growth rate is greater than the ten year
growth rates in earnings, dividends, or book value. It is also higher than either the
five-year growth rates or the projected growth rates in dividends and book value
per Value Line. (Crane, D., p. 23, lines 13-19).

. With respect to the DCF model, the most significant difference between Dr.
Hadaway’s recommendation and Ms. Crane’s recommendation is the growth rate.
Ms. Crane recommends a 5% growth rate, and Dr. Hadaway initially used growth
rates of 6.1% to 6.2%. Mr. Hadaway revised his growth rates in his rebuttal
testimony to 6.0%. (Tr. Vol. 8, p. 1719, lines 1-14, 1723, lines 2-22).

KCPL states that Andrea Crane failed to consider consensus analysts’ forecasts of
future growth, instead choosing to rely upon historical rates as an indicator of

future growth. This is completely untrue. Ms. Crane considered both historic and
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future growth. In fact, the 5% growth rate Ms. Crane utilized is higher than Value
Line’s projected growth in dividends or book value, which is reflected in Ms.
Crane’s schedules. (Hearing Exh. 98, Schedule ACC-6).

aa. KCPL further mischaracterizes Andrea Crane’s testimony when it states she
argued that “the use of historical rates to determine future growth is more
appropriate than relying upon growth forecast estimates prepared by professional
securities analysts, because she feels that securities analysts experience a conflict
of interest as they both value and sell securities, and this causes them to present
overly optimistic forecasts of future growth.9

bb. What Ms. Crane actually said is that “historic growth rates should be considered

because security analysts have been notoriously optimistic in forecasting future

growth in earnings. At least part of this problem in the past has been the fact that

firms that traditionally sold securities were the same firms that provided investors
with research on these securities, including forecasts of earnings growth.” (Crane,
D., p. 22, lines 5-11 (emphasis added)).

cc. KCPL argues that had Ms. Crane considered Value Line’s earnings estimates and
the Thomson/Reuters earnings estimates, her DCF analysis would have increased
from an ROE of 9.96% to 10.28%, an increase of 32 basis points. This is simply
not true. Ms. Crane did consider Value Line’s earnings estimate as well as its

dividend and book value estimate. The Value Line dividend growth rate,

% KCPL Brief, 1301.
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dd.

€c.

considered and reflected in Ms. Crane’s Schedule ACC-6, was 4.3%, lower than
the 5% growth rate utilized by Ms. Crane. (Hearing Exh. 98, Schedule ACC-6).
Further, on cross-examination Ms. Crane stated again that both of these
companies over a ten-year period, consistently overstate future earnings when you
look at their projections, then go back and look at what actually happened. (Tr.
Vol. 11, p. 2499, lines 15-25, p. 2500, lines 1-8).

KCPL criticizes Ms. Crane for using historical growth rates, yet KCPL’s own
witness, Samuel Hadaway, uses entirely historic data for his GDP, and gives it
different rates depending on the variant of time. So two of Dr. Hadaway’s three
DCFs are completely or heavily weighted historically. (Tr. Vol. 11, p. 2502, lines

6-19).

(i) The Commission is required to set a rate of return that
will result in “just and reasonable” rates

Ratemaking is not an exact science. Federal Power Comm’n v. Conway Corp.,

426 U.S. 271, 278 (1976). Under Kansas law, the Commission is given full power, authority and
jurisdiction to supervise and control electric utilities doing business in Kansas, and is empowered
to do all things necessary and convenient for the exercise of such power, authority and
jurisdiction. K.S.A. 66-101. The Commission is also empowered to set “just and reasonable
rates.” K.S.A. 66-101f. However, the term “just and reasonable” is not defined in statutes, but

instead by case law.

The Commission is granted broad discretion by the legislature in weighing the

competing interests involved in utility rate cases. Western Resources, Inc v. State Corporation

Commission., 30 Kan.App2d 348, 352, 42 P.3d 162 (2002). The Commission's decisions involve
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issues of policy, accounting, economics and other special knowledge that go into fixing utility
rates. It is aided by a staff of assistants with experience as statisticians, accountants and
engineers, while courts have no comparable facilities for making the necessary determinations.
Southwestern Bell Tel. Co. v. State Corporation Commission, 192 Kan. 39, 48-49, 386 P.2d 515
(1963). It is only when the Commission's determination is so wide of the mark as to be outside
the realm of fair debate that the court may nullify it. Kansas-Nebraska Natural Gas Co. v. State
Corporation Commission, 217 Kan. 604, 617, 538 P.2d 702 (1975).

49.  Additionally, the appropriateness of rates is not determined by the individual
components of the revenue requirement, but by the reasonableness of the end result. Federal
Power Comm’n v. Hope Natural Gas Co., 320 US 591,603 (1944); see also Kansas Gas and
Electric Co. v. State Corp. Comm’n, 239 Kan. 483, 488-489 (1986) (citing to the Hope standard).

50.  These holdings by the U.S. Supreme Court and Kansas Supreme Court require
that the return authorized by a regulatory body should be sufficient to: (i) fairly compensate the
utility for its invested capital; (ii) enable the utility to compete for new capital on equal terms
with other businesses in the same geographic area having similar risks; and (iii) maintain the
utility’s financial integrity.

(ii) Overview of Recommendations

51.  In his Direct Testimony, KCPL witness Dr. Hadaway used the Discounted Cash
Flow (“DCF”) method, and a bond-yield-plus-equity risk premium analysis to recommend an
ROE of 11.25%.

52. Based on the same analysis in Dr. Hadaway’s Rebuttal Testimony, but with
updated data through the second quarter of 2010, KCPL reduced its requested ROE from 11.25%
to 10.75%. Hadaway Rebuttal Testimony, p. 22.
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53.  KCC Staff Witness Gatewood recommended an ROE of 9.70% for KCPL in this
case. Gatewood Direct Testimony, p. 5. To arrive at this ROE, Mr. Gatewood performed a DCF
analysis, as well as a Capital Asset Pricing Model (“CAPM”) analysis, and averaged the two
results. Id. Mr. Gatewood’s DCF analysis resulted in an ROE of 10.34% and his CAPM
analysis resulted in an ROE of 8.91%. Id.

54. CURB Witness Crane recommended that the Commission authorize a ROE of
9.39%. Crane Direct Testimony, p. 27. To arrive at this ROE, Ms. Crane performed a CAPM
analysis, which yielded an ROE of 7.67%, and a DCF analysis, which yielded an ROE of 9.96%.
Id. Ms. Crane weighted the CAPM and DCEF results 25% and 75%, respectively, in developing
her final recommendation. Id.

(iiij CAPM Analysis

55.  After examining the parties’ arguments regarding the use of CAPM in estimating
KCPL’s ROE in this case, the Commission does not agree with KCPL that the current economic
conditions cause all three of the CAPM inputs to tend to produce unreasonably low estimates of
ROE. CAPM is an accurate measure of ROE in this case and has been an accepted element in
many cases in this Commission, and by public service commissions throughout the country. The
Treasury Rates for U.S. Debt support use of CAPM analysis.

(ivy  DCF Analysis

56.  Mr. Gatewood’s DCF analysis resulted in an ROE of 10.34%. Gatewood Direct
Testimony, p. 5. He assigned this DCF result a 50% weighting to determine his final ROE
recommendation. Mr. Gatewood utilizes the following growth rates in calculating his DCF

recommendation: Earnings per Share, Dividends per Share and an Intrinsic Growth Rate.
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57.  Ms. Crane’s DCF analysis resulted in a ROE of 9.96%. Crane Direct Testimony,
pg. 27. She assigned this DCF result a 75% weighting when determining her final ROE
recommendation. Ms. Crane utilizes the following growth rates in calculating her DCF
recommendation: Past 5 Year Earnings; Past 5 Year Dividends; Past 5 Year Book Value; Past 10
Year Earnings; Past 10 Year Dividends; Past 10 Year Book Value; Estimated Next 5 Year
Earnings; Estimated Next 5 Year Dividends; and Estimated Next 5 Year Book Value.

58.  Dr. Hadaway’s DCF analysis initially resulted in a ROE of 11.25%. KCPL
subsequently reduced the Company’s requested ROE from 11.25% to 10.75% based upon
updated data from the second quarter of 2010. Dr. Hadaway divides his DCF analysis into three
calculations. The first calculation utilizes a traditional constant growth DCF calculation and
utilizes an Estimated Next 5 Year Earnings growth rate. The second calculation utilizes a
traditional constant growth DCF calculation and utilizes an Estimated Long-term GDP growth
rate. The final calculation utilizes a two-stage growth approach, with stage one based on Value
Line's three-to-five-year dividend projections and stage two based on long-term projected growth
in GDP.

59.  The Commission notes that, as a result of their partial reliance on CAPM
methodology, Mr. Gatewood’s proposed 9.70% ROE and Ms. Crane’s proposed 9.39%. The
resulting ROE are consistent with the methodology used at this Commission and other public
service commissions, and reasonably reflect current economic conditions in this region and in the
United States, as reflected by the yield on U.S. Treasury debt.

(b)  Equity Units
60.  Proposed Finding: The Commission finds, consistent with the testimony of Staff

and CURB witnesses, that the issuance of equity units was more expensive than traditional
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common stock, that the issuance of equity units went to pay for other debts which are prohibited

by previous agreements by KCPL, and that KCPL could have utilized CIAC or a common stock

offering for such capital-raising as opposed to such equity units. The equity linked convertible

debt units will be excluded from the Company’s capital structure.

61.

In support of this finding, the Commission relied upon the following:

The Commission to exclude the equity linked convertible debt units from the
Company’s capital structure. This debt is included in the capital structure at
13.59%, higher than any other component in the capital structure. (Crane D., p.

16, lines 9-10).

. KCPL used this financing was used in part to retire high cost Aquila debt. (Tr.

Vol. 8, p. 1832, lines 6-14). The Company issued these convertible units because
it could not issue regular debt, and it did not want to issue additional equity which
would further dilute the equity of existing shareholders, given the fact that the
Company’s stock was selling under book value. (Tr. Vol. 8, p. 1801, lines 18-25,
p. 1802, line 1).

The Company also issued the equity-linked convertible debt to keep KCPL’s
credit rating up, as its credit rating was in distress. ("l;r. Vol. 8, p. 1810, lines 10-
13; Crane D., p. 16, lines 9-13). Finally, the inability of the Company to issue
additional vanilla debt is the result, in part, of the Company’s assumption of over

$1.3 billion of debt when it acquired Aquila. (Tr. Vol. 8, p. 1805, lines 1-3).

. The escalating capital costs associated with Iatan 1 and 2 increased KCPL’s CIAC

calculation in the 246 rate case from the Company’s request for $11.2 million to

over $280 million, an amount nearly four times the rate increase requested by the
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Company. (Tr. Vol. 2, p. 384, lines 13-25, p. 385, line 1; Tr. Vol. 8, p. 1802, lines
19-25, p. 1803, lines 1-9, p. 1818, lines 15-25). KCPL’s initial forecast of $11.2
million in CIAC in the 246 docket was not just wrong, it was “an economic
disaster.” (Tr. Vol. 8, p. 1819, lines 1-3). Staff was critical of KCPL for not
utilizing the CIAC methodology and requesting less CIAC than the amount
calculated by the 1025 metrics. (Tr. Vol. 8, p. 1817, lines 4-16).

The Regulatory Plan made it clear that if the Company’s investment grade rating
was jeopardized in spite of the CIAC or prepayments collected from ratepayers,
then the parties “are under no obligation to recommend any further cash flow or
rate relief to satisfy the obligations under this section. KCPL also recognizes and
agrees that Kansas is only responsible for and will only provide cash flow for its
share of the necessary cash flows as set out in this section. Therefore, if KCPL is
unable to meet the BBB+ credit ratio guidelines because of inadequate cash flows
from its Missouri operations, because of imprudent or unreasonable costs, because
of inadequate cash flows from the non-regulated subsidiary of GPE or any risk
associated with GPE that is unrelated to KCPL’s regulated operations, KCPL will
not argue for or receive increased cash flows from Kansas in order to meet the
BBB+ credit ratio guidelines.” (Crane D., p. 17, lines 15-21, p. 18, lines 1-2.;
Hearing Exh. 23, p. 8-9).

Thus, the Regulatory Plan suggests that, apart from providing for CIAC, it is
incumbent upon the Company and its shareholders to take the appropriate steps
necessary to maintain its investment grade rating. As acknowledged by KCPL in
the Regulatory Plan, “KCPL further understands that it is incumbent upon the
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Company to take prudent and reasonable actions that do not place its investment
grade debt rating at risk and that this Agreement heightens rather than lessens
such obligation. KCPL further understands that its Kansas jurisdictional
customers will not support any negative impact from KCPL’s failure to be
adequately insulated from the Great Plains business risks as perceived by the debt

rating agencies.” (Crane D., p. 17, lines 3-14; Hearing Exh. 23, p. 5).

. In order to calculate a pro forma capital structure for KCPL, Andrea Crane

eliminated the equity-linked convertible debt and recalculated the capital ratios
based on the projected balances at August 31, 2010, per the Company’s work
papers.  As shown in Schedule ACC-2, this results in the following capital

structure:

Percent

Common Equity 48.37%

Preferred Stock 0.64%

Long Term Debt 50.99%

Total 100.00%

(Crane D, p. 19, lines 4-12; Hearing Exh. 98, Schedule ACC-2).

62.

7. Rate Base Adjustments
(a) Accumulated Deferred Income Tax (“ADIT”)

Proposed Finding: KCPL’s reflection of the PTPP amount in the Reserve for

Depreciation and the ADIT asset in its Revenue Requirement Model is not proper, and CURB’s
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argument that these costs should be incurred by the Company are correct and entirely consistent

with the manner in which the parties previously-agreed how the mechanism would be utilized to

benefit KCPL’s customers.

63.

In making this finding, the Commission relies on the following;:

The Company’s claim that the rate base impact of the pretax payment on plant
(PTPP) should be reduced by accumulated income taxes clearly violates the
agreement and understanding reduced to writing in the settlement of the last rate
case (246 docket). In its filing, the Company included an adjustment to increase
its depreciation reserve by $66.25 million, consistent with the terms of the
Regulatory Plan. This adjustment has the effect of decreasing rate base by $66.25
million. However, the Company also included an adjustment to reduce its
deferred income tax reserve by $25,134,888, which has the effect of increasing
rate base by this amount. Therefore, the net impact on ratepayers is that they are
effectively only receiving the benefit of a prepayment of $41.12 million. (Crane

D, p. 47, lines 1-16).

. The record is clear that the Company has claimed as far back as CURB’s Petition

for Reconsideration in the 1025 docket that ratepayers would receive a dollar for
dollar rate base reduction for the PTPP. In an abundance of caution, in the last
rate case (246 docket) CURB and the other intervenors demanded that the
Company provide a detailed description of how the accounting would work
before we agreed to a stipulation in the last case, a stipulation that added an
additional $18 million annually to the PTPP. (Tr. Vol. 11, p. 2556, lines 20-25, p.
2557, lines 1-25, p. 2558, lines 1-25, p. 2559, lines 1-9).
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c. That example was incorporated into settlement testimony by Mr. Giles in that

docket. (Hearing Exhibit 34, Schedule CBG-2). The description negotiated by the

parties and provided by Mr. Giles is clear and unambiguous as described below:

M

)

)

4)

®)

As part of the negotiations to pay an additional $18 million
annually in pretax payment on plant (PTPP), the parties to the
246 docket demanded the description contained in Schedule
CBG-2 attached to Chris Giles testimony in support of the 246
docket Stipulation. (Tr. Vol. 2, p. 389, lines 14-21; Hearing
Exh. 34, Schedule CBG-2).

Schedule CBG-2 contains a description requested by the parties
of how KCPL believes the pre-tax payment on plant on behalf of
customers which has been identified in each of the first three
cases under the 1025 Stipulation and Agreement “will affect rate
base and overall revenue requirements within the context of
KCPL's fourth rate case under the 1025 stipulation.” (Tr. Vol. 2,
p. 387, lines 2-25, p. 388, line 1; Hearing Exh. 34, Schedule
CBG-2; Crane D., p. 48, lines 15-21, p. 49, lines 1-13)
(emphasis added).

Schedule CBG-2, attached to Chris Giles testimony in support of
the 246 docket Stipulation, does not mention accumulated
deferred income taxes (ADIT). (Tr. Vol. 2, p. 385, lines 16-25,
p. 386, lines 1-25, p. 387, line 1; Hearing Exh. 34, Schedule
CBG-2).

Schedule CBG-2 states that “The accumulated CIAC amounts
will be treated as increases to the depreciation reserve and be
deducted from rate base in any future KCPL rate proceedings,
beginning with the 2009 rate case (Iatan 2 case).” (Hearing Exh.
34, Schedule CBG-2, p. 1; Crane D., p. 48, lines 15-21, p. 49,
lines 1-13).

Schedule CBG-2 states that “In the estimated example above,
the total cumulative amount of pre-tax payment on plan on
behalf of customers of $74 million would be added to the
accumulated depreciation reserve as of the date rates resulting
from the fourth rate case under the Regulatory Plan are effective
(January 1, 2011). The effect of this would be to lower rate base
as if the customers had already paid for this amount of plant

investment, and therefore no return on this $74 million would be

forthcoming to the Company as part of rates going forward. In
addition, there would be no depreciation expense related to this

customer-paid plant amount ($74 million in this example
included in KCPL'’s future revenue requirement.” (Hearing Exh.
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(6)

()

(®)

34, Schedule CBG-2, pp. 1-2; Crane D., p. 48, lines 15-21, p. 49,
lines 1-13) (emphasis added).

Schedule CBG-2 further states “This is a permanent addition to
the depreciation reserve and so will have the impact of never
allowing the Company to earn a return on or a return of
(depreciation expense) a portion of its rate base equivalent to the
amount of accumulated pre-tax payment on plan on behalf of
customers.” (Hearing Exh. 34, Schedule CBG-2, p. 2; Crane D.,
p. 48, lines 15-21, p. 49, lines 1-13) (emphasis added).

Schedule CBG-2 states, “In addition to this rate base effect,
revenue requirements in the next rate case will be reduced by the
removal of the annual level of pre-tax payment built into rates as
of August 1, 2009, or $33 million.” (Hearing Exh. 34, Schedule
CBG-2, p. 2).

While John Weisensee testified that Mr. Giles “should have”
discussed the ADIT (Weisensee R., p. 7, line 21), the fact is that
Mr. Giles never mentioned ADIT in his description of how
PTPP would “affect rate base and overall revenue requirements
within the context of KCPL's fourth rate case under the 1025
stipulation.”

d. Now, the Company is attempting to go back on its word and deny ratepayers the

benefit of $25.1 million of that prepayment. The Company has attempted to link

this $25.1 million to a reduction in depreciation expense. KCPL states that, “Mr.

Giles also did not reference this future depreciation expense effect in his Direct

Testimony, and if one were to utilize CURB’s apparent rationale, customers

should also not be granted this benefit since it wasn’t mentioned.”"

e. This statement is simply not true, as every document relating to the PTPP states

that the Company will not recover depreciation expense associated with these

amounts. Schedule CBG-2, attached to Mr. Giles testimony in support of the 246

docket Stipulation, specifically states, “In addition, there would be no

depreciation expense related to this customer-paid plant amount ($74 million in

10 K CPL Brief, 1 454.
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this example) included in KCPL’s future revenue requirement.” (Hearing Exh.
34, Schedule CBG-2, p. 2 (emphasis added)). As a result, the depreciation
expense issue is simply a red herring to distract the parties from the Company’s
attempt to go back on its word with regard to the rate base treatment of PTPP.

f. Ms. Crane demonstrated in Hearing Exhibit 132 that the $3.41 million
depreciation expense effect shown in the “revised” column of Exhibit 115, should
also be in the first column, as reflected in Hearing Exh. 132. This demonstrates
that the depreciation expense effect is the same, with or without KCPL’s attempt
to offset ratepayer PTPP benefits with ADIT."

g. At one point in time, CURB suspected that customers wouldn’t get a dollar for
dollar credit for the PTPP paid by ratepayers because the Commission would have
to tax-up the CIAC payment. CURB argued this point to the Commission in its
Petition for Reconsideration in the 1025 docket. However, KCPL’s Response to
CURB’s Petition for Reconsideration indicated there was no basis for CURB’s
suspicion. (Hearing Exh. 107, p. 11; Hearing Exh. 106, pp. 11-12, footnote 22).

h. In addition, KCPL may or may not pay the income taxes it is attempting to offset
from the PTPP benefit to ratepayers. To the extent any income taxes were paid, it
certainly was not at the statutory rate used by the Company in its deferred tax
adjustment. While the Company calculated the ADIT at a composite tax rate of
39.58%, the 2009 10-K indicates the composite tax rate actually paid by GPE was

only 16.3% in 2009, 34.8% in 2008, and 27% in 2007 and the composite tax rate

" Tr. Vol. 11, p. 2554, lines 7-25, p. 2555, lines 1-3.
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actually paid for KCPL was only 26.7% in 2009, 30.3% in 2008, and 27.4% in
2007. Income tax calculations are very complex, but the rate used for ratemaking
purposes is generally not the rate the Company actually pays in income taxes.
(Tr. Vol. 11, p. 2552, lines 17-25, p. 2553, lines 1-25, p. 2554, lines 1-3; Hearing
Exh. 57, pp. 125-126).

Even if income taxes were paid, the Company repeatedly said that ratepayers
would receive the full value for the CIAC. They said from the beginning that the
Company would forego a return ON and OF these amounts. If there was a tax
liability, it should be absorbed by shareholders, who had the benefit of the CIAC
cash flow.

While the 1025 Stipulation and the description given by Mr. Giles in the 246
docket clearly do not allow an offset for ADIT, the Company has clearly failed to
provide substantial competent evidence that it did, in fact, pay the amount of taxes
it is attempting to offset from the PTPP.

. Just because the Company may have to record a deferred asset for financial
reporting purposes, it does not follow that a deferred tax asset should be included
in rate base. (Tr. Vol. 11, p. 2559, lines 9-15).

KCPL’s claim that CURB’s argument “seemingly came from nowhere” is
disingenuous and contradicted by the very description KCPL’s own witness
sponsored in the last rate case describing the treatment of PTPP. It is also
contrary to the positions of other intervenors (Sprint, the Hospital Association,
MUUB) in this case, who all believe KCPL’s proposed offset is contrary to what
has been agreed to between the parties.
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m. Whether Staff disputes KCPL’s position on this issue is irrelevant — the parties
demanded a detailed description and agreement on how the PTPP was going to be
applied, and the description agreed to and provided by Mr. Giles does not even
mention accumulated deferred income taxes.

n. KCPL claims that the failure of Mr. Giles and the documentation in the 1025

913 It is

Stipulation'” to reference the ADIT treatment is a simple “oversight.
difficult to understand how anyone can consider a $25.1 million offset to the $77
million, or 1/3 of the PTPP benefit rightfully belonging to ratepayers, as an
“oversight.” Mr. Weisensee’s statement that Mr. Giles’ written description'* of
the PTPP treatment “should have” referenced the ADIT offset’” is an
understatement, but an admission nonetheless.

o. If KCPL believed it was entitled to offset $25.1 million, or 1/3 of the PTPP paid
by ratepayers, as ADIT, KCPL would have made that abundantly clear in both the

1025 Stipulation documentation and Mr. Giles’ description of how the pre-tax

payment on plant would affect rate base and overall revenue requirements within

this rate case. KCPL’s failure to specify this material issue ($25.1 million)
prevents them from denying ratepayers the full benefit, dollar-for-dollar, of the

PTPP ratepayers paid over the past four years.

2 KcPL Brief, § 448. “The documentation in the 1025 Stipulation also focused on this same plant-related portion.
This oversight ...”

13 KCPL Brief, 1 448.
' Hearing Exh. 34, Schedule CBG-2.
1> Weisensee R., p. 7, line 21.
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64.  As a result, the Commission rejects the Company’s adjustment to the deferred
income tax reserve, and accepts CURB’s adjustment shown in Hearing Exh. 98, Schedule ACC-
16.

8. Income Statement/Expense Adjustments

(a) Known and Measurable Requirement

65.  KCPL cites the Kansas Court of Appeals decision of Gas Service Co. v. Kansas
Corporation Commission, 4 Kan. App. 2d 623, 635- 36, 609 P.2d 1157, rev. denied 228 Kan.
806 (1980) quoting with regard to certain adjustments made by CURB and Staff because certain
of KCPL’s proposed post-test year adjustments are not known and measurable.

66.  The Gas Service Co. decision cites Narragansett Elec. Co. v. Harsch, 117 R.1.
395, 416, 368 A.2d 1194 [1977]) in summarizing the applicable law on adjustments outside the
test year. The quotation taken from the Narragansett decision states, “A satisfactory resolution
of this conflict is that when known and measurable post-test-year changes affect with certainty
the test-year data, the commission may, within, its sound discretion, give effect to those changes.
[Citation omitted.]” The imp<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>