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MOTION TO DISMISS APPLICATION

COMES NOW, the Citizens’ Utility Ratepayer Board (“CURB”) and submits its motion to
dismiss application. In support of its motion, CURB states and alleges as follows:

1. On October 1, 2013, Westar Energy, Inc. and Kansas Gas and Electric Company
(“Westar”) filed an application with the Kansas Corporation Commission for approval of proposed
revisions to the general terms and conditions of their tariff in order to implement an optional prepay
service pilot program (“Pilot Program™).

2. Westar’s application was not supported by any testimony to explain the proposed
Pilot Program or how it is in the public interest to approve the proposed pilot program.

3. On December 11, 2013, the parties met and discussed Westar’s failure to include any
testimony to support its proposed Pilot Program. At that meeting, Westar agreed to file testimony to
support its proposed pilot program on January 9, 2014, but subsequently withdrew its agreement to
file testimony.

4. Kansas court decisions clearly place the burden of proof on Westar to revise its tariff

to implement the proposed Pilot Program.! Commission decisions have likewise adopted this burden

! Citizens' Utility Ratepayer Bd. v. State Corporation Commission, 28 Kan. App. 2d 313, 321, 16 P.3d 319 (2000);




of proof requirement, explaining that the burden of proof typically lies with the party who initiates a
proceeding, including the requirement to make a prima facie showing.”

S. Westar is seeking to change its tariffs for its proposed Pilot Program. Under K.S.A.
66-115, "all orders, regulations, practices, services, rates, fares, charges, classifications, tolls, and
joint rates fixed by the commission ... shall be prima facie reasonable unless, or until, changed or
modified by the commission."” Under K.S.A. § 66-117(a), unless the Commission orders otherwise,
"no common carrier or public utility over which the commission has control shall make effective any
changed rate, joint rate, toll, charge or classification or schedule of charges, or any rule or regulation
Or practice pertaining to the service or rates of such public utility or common carrier except by filing
the same with the commission" (emphasis added). Accordingly, as the public utility seeking the
change in its tariff, Westar bears the burden of proving that the proposed change is reasonable.?

6. It is Westar’s burden to provide substantial, competent evidence demonstrating that
its proposed pilot program is reasonable and in the public interest. Westar has failed to meet its
burden to make a prima facie showing by failing to file any testimony in support of its proposed Pilot
Program.

7. Substantial questions are raised by proposed pilot program, including but not limited
to the following:

e Whether a waiver of the Commission’s billing standards is necessary to implement

the proposed Pilot Program, why such a waiver is not specified in the proposed Pilot
Program, and whether such a waiver is reasonable and in the public interest?

Southwestern Bell Telephone Co. v. State Corporation Commission, 4 Kan. App. 2d 44 (1979).
2 Order Denying Reconsideration, March 26, 2002, p. 3, In the Matter of Partial Suspension of the Monthly Cost Of
Gas Rider of ONEOK, Inc., Docket No. 02-KGSG-329-PGA. See aiso, No. 3 Order on Reconsideration, July 18,
3'2000, pp. 2-3, In the Matter of the Application of UtiliCorp United, Inc., Docket No. 99-WPEE-818-RTS.
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Whether the load limiting feature of the proposed Pilot Program is reasonable and in
the public interest?

Whether the waiver of rights required under the proposed Pilot Program is reasonable
and in the public interest?

Why the application fails to explain how and to what extent the proposed Pilot
Program interacts with or impacts the Cold Weather Rule, and whether any such
interaction or impact is reasonable and in the public interest?

Why the application fails to explain whether current Westar meters are capable to
limit load within Cold Weather Rule period, and how “limited electric service”
“sufficient to permit heating, lighting, and refrigeration during the Cold Weather
Rule period” will be determined, and whether the determination is reasonable and in
the public interest?

Why one provision in the proposed tariff change provides that the “limited electric
service” will be “sufficient to permit heating, lighting, and refrigeration during the
Cold Weather Rule period, but the “Electric Service Agreement” states that the
limited electric service will be “sufficient to supply electricity only for essential
functions such as heating and food refrigeration?

Why the application fails to explain how the limited load level is derived or actually
limits customer usage, and whether such is reasonable and in the public interest?
Why the application fails to explain how the proposed Pilot Program will be
explained to customers, and whether any anticipated customer notice is reasonable
and in the public interest?

Why the application fails to explain the $4 extra charge in the proposed Pilot
Program, why customers should pay more rather than less for prepaying, and whether
the fee is reasonable and in the public interest?

Why the application fails to explain what the criteria will or should be used to judge
success or failure of the proposed Pilot Program?

Why the application fails to explain what issues, points, or data will be monitored to
ascertain whether the program is a success?

Whether the proposed Pilot Program is actually voluntary as asserted in the
application, since Westar’s new policy requiring security deposits after 3 months of
late payments will essentially make the prepay option an adhesion contract, giving
customers no bargaining power to reject or accept the terms, as it will be the only
option available to many customers?

Why the application fails to explain the waiver of notice requirements and whether
such waiver is reasonable and in the public interest?

Why the application fails to explain the shut-off period and whether such the shut-off
period proposed is reasonable and in the public interest?

Why the application fails to reveal or explain the proposed use of a third party
administrator (only revealed informally to Staff and CURB) to manage the proposed
Pilot Program, what duties and requirements apply to the third party administrator,
how the third party administrator will fulfill these undefined duties and




responsibilities, and whether the use of a third party administrator is reasonable and
in the public interest?

e Whether the “Debt Recovery” mechanism, including the allocation of future
payments to Debt Recovery arrears vs. future electric service is reasonable and in the
public interest?

e How the allocation of future payments to Debt Recovery arrears vs. future electric
service was determined, and whether the allocation is reasonable and in the public
interest?

e Why the application fails to state the cost of developing and implementing the
proposed Pilot Program and whether the unidentified costs are reasonable and in the
public interest?

8. None of the above questions are answered by testimony filed with the application. As
a result, the Commission should dismiss the application, and order Westar to submit testimony
meeting its burden of proof'in the event Westar chooses to re-file its application. Failure to dismiss
the application will require Staff & CURB to ascertain elements of the proposed Pilot Program that
are unanswered and unsupported by any testimony in the record, which essentially requires Staff and
CURB to present Westar’s case in chief while at the same time presenting our own evidence.

WHEREFORE, CURB respectfully requests the Commission grant its motion to dismiss

application in its entirety.

Respectfully submitted,
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d8pringe, Consumer Counsel #15619
Niki Christopher #19311

C. Steven Rarrick #13127

Citizens’ Utility Ratepayer Board

1500 SW Arrowhead Road

Topeka, KS 66604

(785)271-3200

(785) 271-3116 Fax




VERIFICATION

STATE OF KANSAS )
) ss:
COUNTY OF SHAWNEE )
I, C. Steven Rarrick, of lawful age, being first duly sworn upon his oath states:

That he is an attorney for the above named petitioner; that he has read the above and
foregoing document, and, upon information and belief, states that the matters therein appearing are

true and correct.
C. Steven Rarrick

SUBSCRIBED AND SWORN to before me this 6™ day of January, 2014.

Aot DS

N otary Public

My Commission expires: 08-03-2017.

i Notary Public - State of Kansa

SHONDA D. SMITHJ
S

=)
{ My Appt. Expires August 3, 2017




CERTIFICATE OF SERVICE

14-WSEE-148-TAR

I, the undersigned, hereby certify that a true and correct copy of the above and foregoing
document was placed in the United States mail, postage prepaid, emailed, or hand-
delivered this 6" day of January, 2014, to the following:

ROBERT A. FOX, SENIOR LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD RD

TOPEKA, KS 66604-4027

b.fox@kcc.ks.gov

AMBER SMITH, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION
1500 SW ARROWHEAD ROAD
TOPEKA, KS 66604-4027

**Hand Delivered**

a.smith@kcc.ks.gov

MARK SPRECKER, ADVISORY COUNSEL
KANSAS CORPORATION COMMISSION
1500 SW ARROWHEAD RD

TOPEKA, KS 66604-4027
m.sprecker(@kcc.ks.gov

CATHRYN J. DINGES, SENIOR CORPORATE COUNSEL
WESTAR ENERGY, INC.

818 SOUTH KANSAS AVE

PO BOX 889

TOPEKA, KS 66601-0889
Cathy.Dinges(@westarenergy.com

G\ndi\%t:h/p-

onda Snfith—’
Office Manager




