BEFORE THE STATE CORPORATION COMMISSION

OF THE STATE OF KANSAS
In the Matter of a General Investigation into )
the Kansas Universal Service Fund pursuant ) Docket No. 12-GIMT-170-GIT
to K.S.A. 2010 Supp. 66-2008(c). ) : ?:;C*;r'.,r':f.?
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REPLY BRIEF OF THE

CITIZENS’ UTILITY RATEPAYER BOARD

COMES NOW the Citizens’ Utility Ratepayer Board (CURB) and files the following
reply brief in this docket in response to the questions posed by the Kansas Corporation
Commission’s (KCC or Commission) November 15, 2012 Order Requesting Additional Briefing
(Commission’s Order) in this proceeding. Various parties filed initial briefs on December 17,

2012. CURB’s reply brief will respond to certain priority issues in those initial briefs.'

L Introduction

1. On November 18, 2011, the FCC issued a Report and Order addressing
comprehensive reform of the Federal Universal Service Fund (FUSF) and Intercarrier
Compensation (ICC), herein referred to as the FCC’s Order.? The Commission’s Order seeks
briefing on certain legal and policy issues of the FCC Order and related impacts on Kansas and

the Kansas Universal Service Fund (KUSF).

I CURB did not file initial briefs on December 17, 2012. Because of the twelve page limitation on reply briefs,
CURB’s Reply Brief addresses only certain priority issues and its failure to address an issue does not necessarily
represent concurrence with any position taken by other parties.

2 Connect America Fund (WC Docket No. 10-90); A National Broadband Plan for Our Future (GN Docket No. 09-
51); Establishing Just and Reasonable Rates for Local Exchange Carriers (WC Docket No. 07-135); High Cost
Universal Service Support (WC Docket No. 05-337); Developing a Unified Intercarrier Compensation Regime (CC
Docket No. 01-92); Federal-State Joint Board on Universal Service (CC Docket No. 96-45); Lifeline. and Link-Up
(WC Docket No. 03-109). Report and Order and F urther Notice of Proposed Rulemaking (Nov. 18, 2011). (FCC
Order).




2. CURB has previously addressed some of these related legal and policy issues in
its Comments and Reply Comments in Docket No. 11-GIMT-420-GIT (Docket 420).°
Consistent with CURB’s comments in Docket 420, it is critical to emphasize the continued
importance of affordable and universal basic local service for residential consumers, and this
should continue to be an overarching priority for any actions taken by the Commission in this
and related proceedings.

3. The Commission is one of numerous petitioners asserting the unlawful nature of
rulings of the FCC Order that is subject to review by the 10" Circuit Court of Appeals, and other
petitions for reconsideration by the FCC are also unresolved at this time.* Subject to these
outstanding matters, CURB’s brief will focus primarily on those issues and related changes that
can be implemented by the Commission without conflicting with the FCC’s Order. For the most
part, CURB does not believe that FCC reforms should trigger or require any substantive
increases in the KUSF or related increased KUSF payments to carriers, although the Commission
may have to implement certain additional policy to address these matters. However, the initial
underlying legal position of CURB is that neither the FCC nor the states have statutory authority
to provide universal service support for broadband.” Subject to this overriding legal concern,

CURB will address the issues raised by the Commission in this docket.

3 In the Matter of a Review of the Kansas Universal Service Fund, including the Forward-Looking High-Cost Model
Used to Determine Cost-Based Kansas Universal Service Fund Support for Price Cap Carriers And Competitive
Eligible Telecommunications Carriers Offering Service in Price Cap Carrier Study Areas, the Level of
Participation of Interconnected VOIP and Wireless Service Providers, the Effect of Federal Universal Service Fund
Reform, the Definition of Universal Service, and Other Matters. Docket No. 11-GIMT-420-GIT (Docket 420). If
some of If some of CURB’s comments from Docket 420 are appropriate for some of the issues in this proceeding,
then CURB may cite to (or summarize) those prior comments instead of repeating those comments in their entirety.

* The RLECs December 17, 2012 Brief (RLECs Brief) has asked the Commission to take administrative notice of
certain attached documents related to the Commission and petitioners filings before the 10™ Circuit Court of
Appeals. Request for the Commission to Take Administrative Notice, December 17, 2012, pp. 1-2; RLECs Brief, Y
3-4,6-7,9,21, 29, 45, 51-52, 54-55.

3 Comments of CURB in Docket. 420, June 22,2011, 99 10 — 13; See also, NASUCA NPRM Initial Comments, pp.

27-28.




IL. Responses to Specific Issues Raised in the KCC Order

(a) Identify any potential conflicts existing between the FCC Order and K.S.A. 66-
2005(c) and offer suggestions to remedy any identified conflicts;

4. The RLECs state that 66-2005(c) is not otherwise preempted by the FCC’s Order,

2

except the opening phrase “subject to commission’s approval...” should be stricken because
intrastate access reductions are now mandated by the FCC’s Order with no provision for
Commission approval.® CenturyLink states there is no conflict between the FCC Order and
K.S.A. 66-2005(c).” However, if the FCC order is preemptive of K.S.A. 66-2005(c) as argued
by CenturyLink and the RLECs, then it should be viewed as consistently preemptive in all
respects: (a) requiring ongoing intrastate access reductions; and (b) not requiring offsetting
increases in local rates or increased payments by the KUSF. Therefore, rather than selectively
striking portions of K.S.A. 66-2005(c) as proposed by the RLECs, perhaps the entire statute
should be stricken if it is determined to be effectively preempted by the FCC’s Order.

5. CURB agrees that the FCC’s Order (if upheld) does preempt K.S.A. 66-2005(c) and
requires continued reduction of interstate and intrastate access rates as it relates to its overall

8 However, the FCC’s Order is also

objective of promoting broadband universal service.
preemptive of K.S.A. 66-2005(c) in that it does not require that intrastate access reductions be
offset in a neutral manner by increases in residential and business local service rates or the KUSF
(or some combination). It is not reasonable for the RLECs and CenturyLink to assert partial or
selective “preemption” by the FCC for intrastate access reductions, but then assert state authority

for arbitrarily retaining that part of K.S.A. 66-2005(c) related to offsetting increases in local

service rates or the KUSF that favors their interests.

¢ RLECs Brief, pp. 6-7.

7 CenturyLink Brief, pp. 7-8.

¥ In the FCC Order “... the FCC “explicitly supercede[d] the traditional access charge regime ... [brought] all traffic
within the section 251(b)(5) regime.” FCC Order § 764 (“citing 47 U.S.C. § 251(b)(5). See, Cox Brief, p. 3.
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6. The parties may infer that retaining that portion of K.S.A. 66-2005(c) regarding
offsetting and neutral increases in local service rates and the KUSF is reasonable because this
authority has not been specifically usurped by the FCC or that this portion of the Kansas statute
is not inconsistent with Federal law. However, CURB respectively disagrees with those
simplistic arguments. This is because the FCC’s Order cannot be viewed in a vacuum, and
selective components of the FCC’s Order cannot be reasonably combined with selective
components of Kansas law because this creates inconsistent and arbitrary policy between the
state and federal jurisdictions, does not promote universal service, and unduly favors the interests
of the RLECs and CenturyLink over other carriers in the market.

7.  There is a delicate balancing act in establishing fair and reasonable regulatory policy
among all carriers in the market. The FCC’s Order proposes inter-related policies addressing
comprehensive reform for numerous issues (including provision of broadband as a universal
service), and it does not propose or guarantee revenue neutrality for any carrier as sought by the
RLECs and CenturyLink (via retention of that part of K.S.A. 66-2005(c) that requires
rebalancing of local service rates or increases in KUSF payments). Selectively retaining this
part of K.S.A. 66-2005(c) upsets the other objectives of the FCC’s Order, or at the very
minimum has not been proven by the RLECs and CenturyLink to be consistent with the
objectives of the FCC’s Order.

8.  Contrary to the positions of the RLECs and CenturyLink, much has changed since
K.S.A. 66-2005(c) was first implemented. State and federal regulation of services have been
greatly reduced or eliminated, competition in Kansas has significantly increased, intrastate
access rates have been significantly reduced, technology used to provide telecom services has

significantly changed, and “broadband” was not included or considered as a universal service by




the FCC or the Commission at that time. Even AT&T admits that the current statutory
definitions were implemented during a time of older technology (TDM or analog POTS) instead
of today’s wireless and/or Internal Protocol (IP) networks.’

9.  Thus, the FCC’s Order does not anticipate or require revenue neutrality for any carrier
(including rate-of-return carriers) in the interstate or state jurisdiction, so K.S.A. 66-2005(c)
legacy language regardingvrebalancing of local rates or increasing KUSF payments to preserve
revenue neutrality for certain Kansas carriers (the RLECs and CenturyLink) is outdated and is
not supported by the broad scope of changes proposed by the FCC’s Order.

10. CURB agrees with Sprint, K.S.A. 66-2005(c) should not be interpreted as requiring
increases in local rates or additional KUSF payments to make up for intrastate access rate
reductions required by the FCC’s Order. The FCC’s Order is now tied to different policy and
objectives (including the overall policy of broadband universal service) versus the objectives
when K.S.A. 66-2005(c) was originally implemented.'® K.S.A. 66-2005(c) was never intended
to be a permanent and global solution for all subsequent FCC policy, and the revenue neutrality
portion of the statute is no longer reasonable, viable, or even endorsed by the FCC in any
manner. In fact, the FCC is reducing legacy federal support to carriers and replacing this with
other recovery mechanisms, and there is no requirement that states implement additional or
duplicate measures.

(b) Identify any potential conflicts existing between the FCC Order and K.S.A. 66-
1,187(p) and (q) and offer suggestions to remedy any identified conflicts;
11. CenturyLink states that the statutory definitions of “universal service” and “enhanced

universal service” in K.S.A. 66-1,187 (p) and (q), respectively, are not in conflict with the FCC

° AT&T Brief, p. 2.
10 Additional Briefing of Sprint Nextel, Verizon and TW Telecom of Kansas City LLC (Sprint Brief), pp. 9-10.
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Order and they could identify only two places in the Telecommunications chapter of Kansas
Statutes referencing these definitions as having no further implications. 1" Although not cited by
CenturyLink, the RLECs correctly point out that K.S.A. 66-2008(d) explicitly authorizes KUSF
support for only those “universal services and enhanced universal services” defined in K.S.A.
66-1,187 (p) and (q)."* This is a significant oversight by CenturyLink because the size of the
KUSF and the amount of KUSF payments are significantly impacted by the type and number of
services included in the definition of universal services.

12. It appears that the RLECs conclude that even if specific services are not specifically
defined and included in the Kansas statutes, eligibility for support under the state definitions is
authorized by Section 254(f) which resolves any conflict." Sprint also appears to conclude that
the definitions of “universal and enhanced universal service” in Kansas statutes must be read in a
manner consistent with the FCC Order, and it appears Sprint does not believe there is any
conflict between Kansas statutes and the FCC Order.'* Although it is unclear, it appears that
CenturyLink and the RLECs may believe that the current universal service definitions in K.S.A.
66-1,187 are technology neutral and may infer that broadband service is included in these
definitions.

13.  CURB respectively disagrees with CenturyLink and the RLECs. CURB refers to its
legal arguments provided in Docket 420, that neither the FCC nor the states have statutory
authority to provide universal service for broadband services because it is not currently defined
as a “telecommunications service” provided by ‘“telecommunications carriers” subject to

universal service under the Federal Telecom Act, but rather broadband services are defined as an

' CenturyLink, pp. 8-9.
12 RLECs Brief, ] 23.

1> RLECs Brief, ] 24.

' Sprint Brief, § 21.




advanced or information service which are often provided by “non-telecommunications carriers”
that are not eligible for FUSF support.'®
14. CURB agrees with AT&T that the definitions of “universal and enhanced universal
service” in K.S.A. 66-1,187 (p) and (q) reflect older legacy technology and do not reflect the
FCC’s objective of a transition to an IP network (and broadband-related services).'® Similarly,
CURB agrees with Cox that if broadband is intended to be included in state universal service
definitions, then the definitions should be updated and amended by the Kansas legislature."”
However, even if Kansas universal service definitions (1) are interpreted by the Commission to
include broadband service, (2) are preempted by the FCC Order to include broadband service, or
(3) are legislatively amended to include broadband service, CURB does not believe this requires
any further rebalancing or increases in local rates or increases in payments from the KUSF. The
FCC has a plan to provide federal support for broadband services, the FCC Order does not
require additional support from the Commission (or States), the federal support has not been
shown by any Kansas carrier to be inadequate or require supplementing by the Commission, and
the Commission (and States generally) does not regulate broadband services for price, terms or
conditions - - so it is not reasonable or feasible for the Commission to provide support or
subsidies to an unregulated service.
() Address the argument in the Prehearing Brief of Sprint Nextel and Verizon filed on
April 16, 2012, that “to the extent the KCC interprets Kansas law as ‘requiring’ the

KCC to augment the rural LECs’ KUSF support in this manner, this would violate
Section 254(f) of the Telecommunications Act.”

15 Comments of CURB in Docket 420, June 22, 2011, 4 10 — 13; See also, NASUCA NPRM Initial Comments, pp.
27-28. CURB will not repeat all of its legal arguments in this Reply Brief, but instead incorporates by reference its
complete arguments in Docket 420.

'® AT&T Brief, ] 3.

' Cox Brief, p. 4.




15. CURB generally agrees with related comments in the prior briefs of Sprint, Verizon,
TW Telecom, and Cox, which indicate that increasing the rural LECs’ KUSF support to offset
reductions in the FUSF is contrary to the FCC’s reforms and Section 254(f).'

(d) Address whether it would be legal for the Commission under K.S.A. 66-2008(e), to
“provide support ‘based on’ a percentage of the carrier’s costs and expenses, and
require rate-of-return carriers to make up the difference through alternative
sources of revenue (e.g., revenue from unregulated services), cost savings, or if end-
user rates are unreasonably low, end-user rate increases” under K.S.A. 66-2008(e)
as argued in the Prehearing Brief of Cox.

16. CenturyLink merely repeats that K.S.A. 66-2008(e) refers to KUSF support based on a

ROR carrier’s “embedded costs™"’

and the RLECs refer to any percentage limitation of costs as
being “arbitrary” and indicate Kansas legislature would have included such cost limitation in the
statute if this was the intent. CURB disagrees with CenturyLink and the RLECs, as their
arguments are overly simplistic and do not address existing practices that already adjust and
reduce a ROR carrier’s costs in KUSF revenue requirement proceedings.

17. There is nothing in K.S.A. 66-2008(e) that prevents the Commission from “beginning”
with embedded cost revenue requirements of rate-of-return (ROR) carriers and adjusting these
costs in a proper and reasonable manner via a specific limitation on carrier’s costs and expenses
or by specific rate-case type adjustments. CenturyLink and the RLECs appear to incorrectly
interpret K.S.A. 66-2008(e) as meaning that “embedded costs” submitted by ROR carriers for
KUSF support have to be accepted as submitted without any related adjustments, because the
Legislature did not specifically spell out each and every adjustment or adjustment method in the

statute. In fact and in practice, just the opposite is true. Although a ROR carrier has to submit

its KUSF support calculations based on embedded costs, those costs (and related KUSF support)

'* Cox Brief, pp. 5-6; Sprint Brief, § 24.
' CenturyLink Brief, p. 10.




are usually subject to significant reductions via adjustments proposed by Commission Staff (and
other intervening parties where applicable) and adopted by the Commission - - and there are
numerous documented examples.

18. For example, Pioneer Telephone Association, Inc. (Pioneer) submitted embedded costs
showing that its annual KUSF support should be increased $3.8 million, and in August 2011 the
Commission approved a stipulation between Pioneer and Staff that limited Pioneer’s increase to
$1.75 million?®  Also, most recently, Gorham Telephone Company (Gorham) submitted
embedded costs showing that its annual KUSF support should be $1.07 million, and in December
2012 the Commission approved a stipulation between Gorham and Staff that significantly
reduced Gorham’s KUSF support to $744,357.2' As another example, the Georgia Public
Service Commission uses certain cost control measures when calculating costs of carriers in its
annual review of requests for Universal Access Funds (UAF).?

19. Clearly, it is not the intent of legislation (and there is no such legislation) to address the
specific and detailed adjustments and related methodology that can be used by the Commission
in traditional rate cases or in the review of the embedded cost revenue requirements filed by
carriers to support KUSF support. This level of detailed discretion is properly reserved for the
Commission. Because of a history of significant reduction in embedded costs of ROR carriers
in KUSF audits, CURB believes it would be reasonable to establish some limitation on carrier’s
costs and expenses. For example, the FCC has historically disallowed and placed limitations on
recovery of corporate operations expenses of ROR carriers for purposes of recovery of high cost

loop support (HCLS), and this measure is now also effective for interstate common line support

% Direct Testimony of Commission Staff witness Ms. Sandra Reams in the annual KUSF Assessment proceeding,
Docket No. 12-GIMT-168-GIT, p. 14.

*! Direct Testimony of Commission Staff witness Ms. Sandra Reams in the annual KUSF Assessment proceeding,
Docket No. 13-GIMT-130-GIT, p. 16.

# CURB Comments, June 22, 2011, p. 16, KCC Docket No. 420.
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(ICLS) effective January 1, 2012.2 In addition, the FCC’s Order imposes new measures
intended to incent carriers towards cost control and efficiency, and there is no reasonable basis
why similar measures cannot and should not be adopted for state purposes.24

20. Cox states that the Commission could also develop new rules to ensure that carriers do
not include costs associated with operating broadband services in their “intrastate revenue
requirements” because these costs are not regulated.25 CURB agrees with Cox and addressed
this issue in further detail in its Comments in Docket 420, when it indicated that “indirect
support” for costs of broadband are currently included in some carriers request for KUSF support
and these nonregulated costs should not be recovered from the KUSF. Even if “broadband” is
considered to be a “universal service” for Kansas subject to preemption under the FCC’s Order,
these broadband costs will be supported by new FCC support and should not result in increased
KUSF support paid to Kansas carriers.

21. In a recent proceeding before the Public Service of Commission of Utah (Utah
Commission), Manti Telephone Company (Manti) requested a significant increase in Utah
Universal Service Fund (UUSF) payments based on inclusion of certain nonregulated fiber and
broadband costs in its embedded cost revenue requirements.”® Testimony of both the Utah

Office of Consumer Services (OCS) and the Utah Division of Public Utilities (DPU) opposed

recovery of these significant nonregulated broadband costs from the UUSF.

3 FCC Order, 1 196.

* FCC Order, {f 195-204. In addition, if an individual company can demonstrate that it needs temporary and/or
partial relief from one or more of these reforms in order for its customers to continue receiving voice service in areas
where there is no terrestrial alternative, the FCC will consider a waiver request for additional support. “However we
do not expect to routinely grant requests for additional support, and any company that seeks additional funding will
be subject to a thorough total company earnings review.”FCC Order, §202.

* Cox Brief, p. 10.

* Public Service Commission of Utah, In the Matter of the Application for the Increase of Rates and Charges by
Manti Telephone Company, Docket No. 08-046-01.
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22. The Utah Commission issued a Confidential Report and Order in December 28, 2012
(and Confidential erratum Order on January 2, 2013). While this current Utah Commission
Order is confidential, CURB believes that a subsequent “public” version of this order (if it
becomes available) may be of significant interest to the Commission in addressing the treatment
of nonregulated broadband costs and related issues in future KUSF revenue requirement cases of
ROR carriers in Kansas. At the minimum, CURB would recommend that the Commission
review the public versions of testimonies of all parties in this Utah proceeding as it relates to this
important issue.

(e) Please provide legal analysis on whether the KUSF can be modified to conform to
the FCC reforms by:

(1) Eliminating support for areas where an unsubsidized competitor provides
services;

23. The RLECs and CenturyLink point to the FCC Order’s preemption of Kansas law in
areas favorable to the companies (or indicate the FCC’s Order should be read in concert with
existing Kansas statutes). Regardless of any preemption, CURB believes the KUSF can be
modified in this respect. However, the Commission Staff Report indicates that this provision
does not currently impact Kansas ILEC, and CURB interprets that to mean that there are
currently no unsubsidized competitors providing the designated services, so this issue may be

moot at this point.27

(2) Limiting total FUSF support to $250 per month per line; and
24. CURB believes that the KUSF can be modified in this respect and refers to related

CURB comments at item (d) above, and there is no reason why reasonable FCC measures that

¥ Commission Staff Report, September 26, 2012, pp. 22-23.
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promote and incent cost control and efficiency of ROR carriers cannot be adopted for state

purposes.

(3) Limiting excessive capital investment and corporate operations expense. (Can
similar caps apply to the determination of an RLEC’s intrastate revenue
requirement (e.g., can corporation operations expense be capped at 80% of the
allowed corporate operational expense used to determine a carrier’s intrastate
revenue requirement? Can capital investment be capped, and if so, how
should the cap be determined and implemented)?

25. CURB believes the KUSF can be modified in this respect and refers to related CURB
comments at items (d) and (e)(2) above.

® Does Kansas law require the KUSF to provide support to offset the reduction in
intrastate access rates?

26. CURB addresses this issue in items (a) and (b) above.

(g) The FCC created ARC and CAF to allow carriers to recover the reduction in lost
intrastate access revenues. Is the KUSF required to provide recovery to a carrier in
addition to ARC and CAF? Please explain your answer with regard to:

1) Rate-of-return carriers;
2) Price cap carriers;
3) Electing carriers:

27. The KUSF is not required to provide recovery to a carrier in addition to the FCC

created ARC and CAF and this issue is further addressed in item (a) above.

III.  Conclusion
28. CURB appreciates the opportunity provided in this docket to submit this reply brief on

behalf of Kansas small business and residential ratepayers, and urges the KCC to adopt CURB’s

positions in this proceeding.




Respectfully submitted,

C. Steved Rarrick, #13127
itizens’ Utility Ratepayer Board
1500 SW Arrowhead Road
Topeka, KS 66604

Tel:  (785)271-3200

Fax: (785)271-3116
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appearing are true and correct.
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