
   
 

 
1 

 
 
 
 

BEFORE THE STATE CORPORATION COMMISSION  
OF THE STATE OF KANSAS 

 
In the Matter of the Joint Application of Evergy ) 
Kansas Central, Inc., Evergy Kansas South, Inc., )  
and Evergy Metro, Inc. for Approval of Tariff )   Docket No. 23-EKCE-588-TAR 
Changes Related to Wholesale Demand Response ) 
Participation.      ) 
  

SIERRA CLUB’S AND VOTE SOLAR’S PETITION FOR RECONSIDERATION 
 

Pursuant to K.S.A. 66-118(b), K.S.A. 77-529(a)(1), and KAR 82-1-235, Sierra Club and 

Vote Solar respectfully request reconsideration of the State Corporation Commission of the State 

of Kansas’s (“Commission”) October 24, 2023 Order Approving Non-Unanimous Settlement 

(“Order”): 

INTRODUCTION 

1. This case requires the Commission to determine the scope of its authority, under 

both Kansas and federal law, to regulate the relationship between retail customers and the 

wholesale market operated the Southwest Power Pool (“SPP”) and the Federal Energy Regulatory 

Commission (“FERC”). This is a case of first impression.1 While the Commission’s Order 

nominally approves changes to tariffs that typically govern a jurisdictional utility’s relationship 

with its customers, the true aim of the tariffs approved by the Order is actually to regulate the 

relationship between customers and the wholesale market, which is beyond this Commission’s 

jurisdiction. 

2. The Order contends that the Commission has jurisdiction to approve the tariffs 

because they regulate customer demand response activities that could potentially, indirectly, affect 

operation of the distribution system grid. But the Commission lacks authority to regulate wholesale 

 
1 Staff’s Closing Brief at 1, 9 (asserting that this is “the KCC’s first opportunity to hear the issues relating 
to the subject matter as it pertains to demand response activity on the system of a jurisdictional utility.”).  
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activity by non-utility entities based on effects to the grid. Moreover, even if the Commission had 

such authority, there are no evidentiary facts connecting the tariffs’ requirements to any impact to 

the grid. The Commission should therefore reconsider because the Order relied on factual findings 

that are not supported by substantial evidence when viewed in light of the record as a whole, 

exceeded the Commission’s jurisdiction conferred by provision of law, erroneously interpreted 

and applied the law, and is otherwise unreasonable, arbitrary, and capricious.2   

STANDARD OF REVIEW 
 

3. Petitions for reconsideration of Commission orders are governed by K.S.A. 66-

118(b), K.S.A. 77-529, and K.A.R. 82-1-235.  Section 66-118(b) provides that petitions for 

reconsideration of Commission orders must be filed in accordance with the provisions of K.S.A. 

77-529.  Section 77-529, in turn, provides that any party, within 15 days after service of a final 

order, may file a petition for reconsideration, stating the specific grounds upon which relief is 

requested.3  Commission Rule 235 similarly provides that any aggrieved party may file a petition 

for reconsideration.4   

4. A petition for reconsideration serves to inform the Commission and other parties of 

mistakes of law and fact in a Commission order.5  

 
2 K.S.A. 77-621. 
3 K.S.A. 77-529(a)(1). 
4 K.A.R. 82-1-235(a). 
5 Citizens’ Util. Ratepayer Bd. v. State Corp. Comm’n of the State of Kan., 24 Kan. App. 2d 222, 228, 943 
P.2d 494, 500-01 (1997), aff’d in part, rev’d in part on other grounds. 
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SUMMARY OF BACKGROUND FACTS 

5. FERC issued Order 7196 on October 17, 2009, and upheld that order on rehearing 

in Order 719-A.7 The intent of Order 719 is to correct a market inefficiency where load (i.e., 

demand) cannot respond to price signals seen by supply and, therefore, load and supply cannot 

efficiently balance through market forces.8 Order 719 also includes a narrow “opt-out” provision 

in which FERC determined that it would not preempt state laws “where the relevant electric retail 

regulatory authority prohibits such customers' demand response to be bid into organized markets 

by an aggregator of retail customers.”9 The opt-out provision requires a binary determination that 

state law either prohibits customer demand response from being bid into organized wholesale 

markets, or it does not. The opt-out provision does not permit states to regulate demand response 

by establishing state-level requirements. Those topics are covered, to the extent FERC deemed 

them necessary—as weighed against their costs and disincentives imposed—in the SPP tariff. 

6. This Commission opened a proceeding related to FERC’s Order 719.10 After 

receiving comments from utilities, the Commission concluded “that Kansas law and rules and 

regulations [do] not prohibit FERC’s policy outlined in FERC Order 719,” and “Kansas law would 

permit a retail customer to participate in this policy.”11 That was the only determination relevant 

to whether customers can offer demand response service to the SPP market. 

 
6 Wholesale Competition in Regions with Organized Elec. Mkts., 125 FERC ⁋ 61,071 (2008) (“Order 
719”). 
7 In re Investigation into Laws and Regulations Relating to Demand Response and Scarcity Pricing, 
Order Closing Docket ¶¶ 1-2, Docket No. 10-GIME-215-GIE, 2011 WL 12455790 (Kan.Corp.Comm’n, 
May 13, 2011). 
8 FERC v. Elec. Power Supply Ass’n, 577 U.S. 260, 264–72 (2016) (“EPSA”). 
9 18 C.F.R. § 35.28(g)(1)(iii). 
10 Id.  p 3.  
11 Id.  p 7. 
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7. On January 25, 2023, Evergy Kansas Central, Inc., Evergy Kansas South, Inc., and 

Evergy Metro, Inc., (collectively, “Evergy”) filed an application with the Commission seeking 

approval of proposed tariff changes that would condition customers’ ability to offer demand 

response to the SPP market. The proposed tariffs would amend the existing Kansas Central tariff 

section 7.12 and adopt new tariff provisions for Evergy Metro requiring any customer to obtain 

permission from Evergy before offering demand response to the SPP market and to meet various 

registration and reporting obligations to Evergy both before and periodically during any such 

market participation.  

8. The version of the tariffs that Evergy originally proposed would regulate demand 

response aggregators by requiring them to enter a contract with Evergy, through which Evergy 

could directly regulate the operations of the aggregator.  

9. On May 9, 2023, Staff filed a Report and Recommendation (“R&R”) stating that 

the Staff supported Evergy’s proposed tariff changes because, based on claims by Evergy witness 

Darrin Ives, customers offering demand response to the SPP market could cause unspecified 

inefficiencies, which could indirectly increase Evergy’s costs in unexplained ways, and thereby 

increase rates for retail customers.12 As the R&R states, the point of Evergy’s proposed tariffs is 

to (1) require “additional advanced notice, coordination and data sharing, before [customer 

demand response] submits an SPP market registration,” (2) require the demand response provider 

to “submit a summary-level operational report of the DRs in Evergy’s territory to Evergy on a 

regular basis,” and (3) allow the Commission to oversee disputes between Evergy and customers 

regarding demand response provided to wholesale markets.13 Notably, demand response resources 

 
12 R&R at 1-2. 
13 R&R at 2. 
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already provide notice to the Commission and Evergy through SPP, provide operational reports to 

SPP, and are subject to dispute resolution at SPP and FERC. The tariffs, therefore, add a second 

layer of the information gathering and reporting already addressed by the SPP tariff—including 

imposing requirements the SPP tariff does not impose. The tariffs also make the sufficiency of that 

reporting and performance under the SPP tariff enforceable by Evergy and the Commission, rather 

than SPP and FERC.  

10. Staff’s R&R also points to its prior concerns expressed to FERC that existing FERC 

rules and SPP tariffs do not provide sufficient information sharing and coordination, create 

unspecified “inefficiencies and possible cost shifting,” insufficient standardized demand response 

performance tracking, and unspecified “reliability challenges and negative impacts to distribution 

system operations.”14  That is, the R&R directly ties the requirements of the tariffs at issue to 

policy concerns the Commission raised with SPP and FERC, but which (in Staff’s view) SPP and 

FERC have not satisfactorily addressed.  

11. On August 10, 2023, some parties (Evergy, Citizens’ Utility Ratepayer Board, 

Empire District Electric Company, Voltus, Inc., Southern Pioneer Electric Company, and 

Sunflower Electric Power Corporation) filed a Non-Unanimous Settlement Agreement (“NSA”). 

Vote Solar and Sierra Club opposed the NSA.  

12. The NSA makes certain requirements, conditions, and obligations applicable to 

Evergy’s retail electricity customers as a condition of the customers participating in the FERC-

regulated SPP wholesale market. One of the parties to the NSA, Voltus, agreed to take additional 

steps to make its data available to Evergy and disclose certain business information to Evergy. 

 
14 R&R at 3. 
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13. The purpose of the tariffs is to add registration, notice, and performance 

information monitoring beyond that required by SPP. Evergy is authorized to perform the same 

and additional verification and monitoring of customers’ demand response reductions in the 

wholesale market that SPP already reviews and monitors.15 Under the SPP tariff, SPP and FERC 

determine the eligibility and verifiable demand response reductions, and audit customer demand 

response performance in the wholesale market. Evergy may object to registration with SPP based 

on a legitimate dispute about a demand response registration, and SPP (and ultimately FERC) can 

adjudicate that dispute. Under the tariffs in this case, Evergy will determine for itself whether a 

wholesale market participant qualifies for and complies with SPP’s tariffs and monitor the 

participant’s performance in the SPP wholesale market, rather than bringing its dispute to SPP.16 

In short, the tariffs create a parallel state regulatory regime seeking to strike a different balance 

than SPP and FERC created between qualification, notice, information, and performance 

monitoring on the one hand, and administrative burden and delay on the other.   

14. The tariffs approved by the Order also impose additional burdens on customers 

seeking to participate in the wholesale market. Among other burdens, the tariffs require customers 

to disclose private business records, including “a copy of any agreement it has entered with” a 

demand response aggregator (Evergy’s competitors in the wholesale market)17 and prohibit 

 
15 Order, Exhibit 3 Parts 1-3.  
16 Application at 5, 7–9; Ives Dir. at 5, 10, 14; Order, Ex. 3 Part 5 § 4.a., b.  The tariffs also impose an 
Evergy-enforceable obligation to “comply with SPP rules regarding establishing the Retail Customer’s 
baseline and measurement and verification” and to “comply with… the governing documents of SPP.” 
Order, Ex. 3 Part 5, § 2.f, j. 
17 Order, Ex. 3 Part 5 § 3.b. 
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“double compensation” that the SPP tariffs permit.18 The tariffs also impose legal obligations such 

as strict liability for any damages.  

15. There is also no evidence in the record that demand response participation by 

customers in wholesale markets negatively affects reliability or safety. Instead, the only reference 

to reliability or safety impacts are vague and speculative claims that an unspecified amount of 

demand response at some unspecified time and at some unspecified amount could theoretically 

impact the utility’s ability to plan for future capacity, and unspecified load swings could negatively 

impact the grid in unidentified ways. There was no evidence of any such effects in Kansas, or in 

any other state in which customers provide demand response to wholesale markets. 

16. On October 24, 2023, the Commission met virtually in an open meeting and 

approved a decision approving the NSA. The same day, the Commission issued the written Order. 

17. According to the Order19, the Commission follows a five-factor test for whether to 

approve a non-unanimous settlement agreement: 

i.  Whether there was an opportunity for the opposing party to be heard on their reasons 
for opposition to the agreement; 

ii.  Whether the agreement is supported by substantial competent evidence; 

iii.  Whether the agreement conforms with applicable law; 

iv.  Whether the agreement results in just and reasonable rates; 

v.  Whether the results of the Settlement Agreement are in the public interest, including 
the interest of the customers represented by the party not consenting to the agreement. 

 
18 The tariffs provide that the customer’s participation in wholesale markets “will not in any manner result 
in double compensation for a resource, double counting of a resource, or failure to otherwise comply with 
relevant regulatory requirements.” Order, Ex. 3 Part 5, § 2.i. The tariff does not define “double 
compensation,” “double counting,” or “regulatory requirements.” There is no prohibition on the same 
demand response resource participating in multiple wholesale products and being compensated for each. 
Evergy does not deny that it considers participation in multiple demand response programs to be “double 
counting” or “double compensation” under the tariff.  
19 Order ¶ 8. 
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18. The Order contends that “[n]o party contests the first two standards” and proceeded 

to address “the remaining three.”20 

19. As to the Commission’s authority under Kansas law to regulate retail customers’ 

demand response participation in the SPP market, the Order states that the Commission “has broad 

powers to supervise and control electric public utilities, and that inherent in those broad powers is 

the ability to regulate aspects of the relationship between the Commission [sic, the utility] and its 

customers.”21 While the Order acknowledges that the Commission “does not have the power to 

tell customers when or how to use electricity,” it contends that “there is a difference between a 

customer’s decision to turn the lights off and a decision to turn the lights off in a coordinated 

fashion with other customers in order to have a substantial effect on the capacity and by extension, 

safety of the grid.”22 The Order contends that because the NSA “primarily focuses on coordination 

and information-sharing” in order to “create[e] more efficiency and reliable implementation of 

[aggregated demand response] activities in Kansas” it is “well within the bounds of state 

jurisdiction.”23 

20. As to whether the NSA is preempted by federal law, the Order states that “it may 

be improper for the Commission to… influence customer participation in wholesale market 

aggregation activities,” but it does not believe that the NSA does so.24 The Order cites paragraph 

54 of FERC Order 719-A and Hughes v. Talen Energy Marketing, 578 U.S. 150, 164, LLC, 136 

S.Ct. 1288, 1298 (2016) for what it purports to be the legal test for whether a state’s attempted 

 
20 Id.  
21 Id., ¶ 14. 
22 Id.  
23 Id. 
24 Id. 
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regulation of wholesale activity is preempted: whether the state is ”attempt[ing] to regulate 

wholesale rates.”25  

21. The Order asserts that because Evergy “testifies that the intent of its proposed tariff 

updates is to ensure the safety and reliability of the grid,” and that Evergy “does not seek to bar 

participation in wholesale markets,” the tariffs are, therefore, “not aimed directly at wholesale 

markets.”26 

22. The Order also states that the fact that the proposed tariffs dictate whether 

customers may participate in the SPP market, by requiring Evergy’s consent, is not “aimed at” the 

wholesale market because the tariff prohibits Evergy from “unreasonably” withholding or delaying 

consent, and because it is not aware of “any issues arising from” a provision in Evergy Central’s 

tariff requiring Evergy’s consent.27 The Order also points to the tariff provisions requiring that 

customers report to Evergy and interprets those requirements as limiting Evergy’s approval 

determination as limited to only “a ministerial exercise allowing Evergy to confirm it has all the 

information it needs,” as specified in the tariff.28 The Order concludes that these facts mean the 

NSA tariffs “are not aimed at wholesale market rates or participation” and are instead “a means by 

which Evergy and the Commission fulfill their duties to protect the safety and reliability of the 

grid.”29 

 
25 Order, ¶ 17. 
26 Id., ¶ 18. 
27 Id. ¶ 20. 
28 Id.  
29 Id. 
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GROUNDS FOR RECONSIDERATION 

I. The Commission does not have authority to regulate electricity customers.  

23. The Order is unlawful and exceeds the Commission’s jurisdiction.  

24. The Order concedes that the Commission does not have authority to regulate 

customers’ choices of whether and when to use electricity.30 It nevertheless contends that the 

Commission has inherent authority to regulate that same activity by customers—determining 

whether and when to use electricity—when the Commission deems such choices to have a 

“substantial effect on the capacity and by extension, safety of the grid.”31 There are three 

fundamental problems with the Commission’s reasoning. First, the Commission’s power, while 

broad within the scope provided by statute, is limited to regulating utilities. The Legislature has 

not provided authority to regulate activities by entities that are not public utilities. Second, the 

Evergy tariffs do not regulate the relationship between the utility and its customers, as the Order 

contends. Rather, the tariffs regulate the relationship between the customer and SPP. Third, the 

record in this case does not substantiate the premise that all demand response activities covered by 

the Evergy tariffs have “substantial effect” on capacity and safety of the distribution grid.  

25. The tariffs approved by the Order attempt to regulate non-jurisdictional services, 

provided by entities that are not public utilities, to wholesale markets. That is beyond the 

Commission’s authority to regulate.  

A. The Commission Does Not Have Implicit Authority to Regulate Everything That 
Affects the Electricity Grid.  

26. Kansas agencies have limited authority and limited powers and may not exceed 

their express authority. As an administrative agency created by the Legislature, the Commission 

 
30 Order, ¶ 14. 
31 Id.  
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has “no general or common law power that can be exercised…”32 Every act by the Commission 

must be based on authority either expressly provided by a statute “or by clear implication from the 

express powers granted.”33 Agency regulation that extends beyond what the Legislature has 

authorized and exceeds the agency’s jurisdiction is unlawful, just as regulation that violates a 

statute.34 

27. The Commission’s authority to approve tariffs is limited to regulating 

“jurisdictional services” provided by “public utilities” to the public.35 That is, the Commission’s 

authority is premised on a proposed tariff pertaining to a jurisdictional service and rendered by a 

public utility. Unless a tariff meets those predicates, there is no authority to approve the tariff. Or, 

as Staff correctly noted in its Closing Brief: “the KCC may investigate, fix, establish and consent 

to rates charged, compel compliance and issue penalties by public utilities within the state… [and] 

require public utilities to establish just and reasonable rates in order to maintain reasonably 

sufficient and efficiency service.”36  

28. Customers are not “public utilities.” The Kansas Legislature has not provided the 

Commission with authority to regulate non-utility entities when they provide demand response 

services to wholesale markets.37  As Staff’s Closing Brief correctly conceded, “there is no existing 

 
32 Pork Motel, Corp. v. Kans. Dept. of Health & Env’t, 234 Kan. 374, 378, 673 P.2d 1126 (1983). 
33 Ft. Hays St. Univ. v. Univ. Ch., Am. Ass’n of Univ. Profs., 290 Kan. 446, 455, 228 P.3d 403 (2010). 
34 Kan. Comm’n on Civil Rights v. U.S.D. No. 51, 243 Kan. 137, 144, 755 P.2d 539 (1988) (“A rule or 
regulation which goes beyond that which the legislature has authorized, or which violates the statute, or 
which alters, extends, or limits the source of its legislative powers is void. (internal quote omitted)); 
Woods v. Midwest Conveyor Co., 231 Kan. 763, 771, 648 P.2d 234 (1982) (an agency “cannot pull itself 
up by its own boot straps” and expand its authority expressly conferred by the Legislature).  
35 K.S.A. 66-101c; see also K.S.A. 66-101b. 
36 Staff Closing Br. at p. 27 (emphasis added). 
37 In contrast, other states have authorized their commissions to regulate demand response activities by 
non-utility entities. See e.g., Ark. Code § 23-18-1003(a), (b) (providing the state commission with explicit 
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Kansas law directly applicable to demand response activity in SPP’s wholesale markets via 

Evergy’s customers and grid.”38 That should be the end of the question. Commission jurisdiction 

cannot be expanded beyond regulating public utilities “merely by inclusion of a provision in the 

utility’s tariff which seeks to reach beyond such relationship” to regulate the activities of the 

utility’s customers.39  

29. The Order does not clearly identify a statute providing the Commission’s claimed 

authority to regulate the choices made by non-utility entities to engage in non-jurisdictional 

activities. The Order refers to arguments made by CURB, Evergy, and Voltus, which identified 

two statutes: K.S.A. 66-101 and 66-1283(2)-(3).40 Neither of those statutes provides the 

Commission with authority to approve Evergy’s tariffs.  

 
authority to regulate third-party demand response and to set the terms and conditions by which demand 
response aggregators may operate); Pennsylvania 2008 Act 129, Public Law 1592 (authorizing the state 
regulatory commission to regulate Conservation Service Providers, which is broadly defined to include 
third-party demand response aggregators); 66 Pa. Stat. §§ 2806.1(m), 2806.2; Md. Code Ann., Pub. Util. 
§ 1-101(l)(1); Order No. 84275, In re Investigation of the Regulation of Curtailment Service Providers, 
Case No. 9241, at 7 (Md. Pub. Serv. Comm’n Aug. 22, 2011) (Maryland’s Public Service Commission 
has jurisdiction over “electricity suppliers,” which includes demand response aggregators).  
38 Staff Closing Br. at pp. 27-28. 
39 Brooks v. Toledo Edison Co., 169 P.U.R.4th 179, 1996 WL 331201 *13 (Ohio Pub. Util. Comm’n, 
1996). 
40 Order, ¶¶ 11-14. The Order refers to CURB’s argument that the Commission should have power to 
regulate customers’ use of electricity in order “to fill a regulatory gap.” Order, ¶ (citing CURB’s Brief in 
Support of Non-Unanimous Settlement Agreement at pp. 16-17). CURB cites no law in support of that 
claim. Instead, it cites a law review article for the proposition that the electrical system is complex and 
becoming more complex and then asserts that “[g]ood public policy dictates that… a public utility 
regulator’s duties and discretion must be broad enough to regulate… consumers’ use of technologies that 
facilitate a retail customer’s Demand Response.” Id. Respectfully, CURB’s opinion of “good policy” or 
the perceived need to “fill a regulatory gap” is not the basis for agency authority; authority must be traced 
to a legislative grant through statute.  Cf. Fort Hays, 290 Kan. at 460 (holding that even “a valid public 
policy concern” is “for the legislature to resolve” and cannot confer authority that does not “clearly arise” 
from express statutory authority); Willcott v. Murphy, 204 Kan. 640, 647, 465 P.2d 959 (1970) (when the 
Legislature omits regulation of a service or activity, an agency’s otherwise broad and discretionary power 
does not include authority to regulate in the gap left by the legislature); see also Brown v. U.S.D. No. 333, 
261 Kan. 134, 141-42, 928 P.2d 57 (1996) (the Legislature expresses its intent through the text of the 
statutes it adopts and the courts cannot give effect to something different based on what the law should 
be). 



   
 

 
13 

 
 
 
 

30. A statute such as K.S.A. 66-101, permitting an agency to do whatever “necessary” 

to its jurisdiction, does not extend the scope of an agency’s authority; it only permits the agency 

to act within the scope of authority granted by other statutes.41 Thus, to claim that its Order is 

authorized by K.S.A. 66-101, the Commission must first point to a separate statute providing 

specific authority to act before the general permission to do what is “necessary” to that jurisdiction 

“comes into play.”42 The Commission has not pointed to any such statute, because no such statute 

exists.  

31. Section 66-1283 also fails to provide the authority the Order claims to regulate 

private customer demand response activities at SPP. Section 66-1283 requires that the Commission 

“permit public utilities to implement commission-approved demand-side programs and cost 

recovery mechanisms.”43 And, demand-side programs are defined as “any program conducted 

by… [a]n electric utility.”44  The Commission’s authority under K.S.A. 66-1283 is confined to 

approving or rejecting demand-side programs proposed by public utilities; it does not permit the 

Commission to regulate demand response activities by entities that are not public utilities. In fact, 

to the extent K.S.A. 66-1283 is relevant at all, the Legislature’s omission of any authority over 

non-utility demand response belies any claim that the Commission can regulate private demand 

that does not involve public utilities.45  

 
41 See Durrett v. Bryan, 14 Kan.App.2d 723, 728, 799 P.2d 110 (1990) (rejecting argument that a general 
authority to make all reasonable rules and regulations necessary to an agency’s authority expands the 
scope of its authority). 
42 Id. 
43 K.S.A. 66-1283(c)(1)(A) (emphasis added).  
44 K.S.A. 66-1283(a)(3) (emphasis added). 
45 K.S.A. 66-1823 was enacted in 2014 as House Bill 2482, 2014 Kansas Laws ch. 66 (Energy Efficiency 
Investment Act), after FERC Order 719 and the Commission’s conclusion in Docket 10-GIME-215-GIE 
that Kansas law does not bar private customer demand response in wholesale markets. The Legislature 
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32. Evergy also argued in the prior phase of this case that, while no Kansas law provides 

“explicit” authority for the Commission to regulate private customers’ relationships with SPP, the 

Kansas Supreme Court recognized the Commission’s authority to regulate anyone and anything 

that “bears upon” a utility’s ability to provide service.46 Such a broad delegation of legislative 

power would be effectively limitless, since nearly every activity in modern society utilizes utility 

service and therefore “bears upon” it in some way. However, even a cursory reading of the case 

that Evergy cites reveals that the Kansas Supreme Court did not recognize such limitless authority. 

Instead, it recognized a very specific and narrow scope of authority, based on a 1917 case, 

permitting the Commission to impose reasonable limits on liability for interruptions in utility 

services because liability in that context is inseparable from defining the level of service required 

and rates.47 There is no analogous longstanding case addressing demand response, nor any claim 

that customers offering demand response to SPP is inseparable from defining service or setting 

rates for retail service. In fact, customers in Kansas and other states have been providing demand 

response to wholesale markets for years without any documented impact on rates, much less a 

demonstration that such wholesale demand response activity is inseparable from retail rates. The 

Danisco holding is inapposite and does not support expansion of the Commission’s jurisdiction to 

anything bearing upon the utility, as Evergy claims.  

 
did not provide the Commission with authority to regulate such private demand response activities when 
it provided limited authority to regulate public utility demand response programs.  
46  Br. in Supp. Of Non-Unanimous Stipulation and Agreement of Evergy Kansas Central, Inc., Evergy 
Kansas So. Inc. and Evergy Metro, Inc. at p.13 (citing Danisco Ingredients USA, Inc. v. Kansas City 
Power & Light Co., 986 P.2d 377, 382-86 (Kan. 1999)). 
47 Danisco, 986 P.2d at 379-83. Importantly, the court was not presented with the question of whether the 
Commission could impose any limits, since the parties stipulated for purposes of that case that it could; it 
was only asked whether the limits imposed were reasonable. Id. at 381. 
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33. There is also no limiting principle to the Commission’s jurisdiction if it were 

authorized to regulate whatever “bears upon” (i.e., affects) a utility’s “capacity,” as the Order 

contends. Customers switching from gas to electricity for space or water heating, or from a 

gasoline to an electric vehicle, or any number of customer choices and behavior “bear upon” the 

utility’s available capacity. For that matter, so do private businesses installing energy efficient 

appliances, load controls, and behind-the-meter generation. For example: Evergy’s unregulated 

subsidiary offers “solar services agreements” behind the meter and without Commission 

approval.48 Tellingly, Evergy does not claim that the Commission can regulate its currently-

unregulated solar service agreements based on whether the load reductions and behind the meter 

generation provided by those agreements “bear upon” the regulated utility.  

34. Neither the Order nor any party to this case has provided an appropriate limiting 

principle. In modern society, nearly every activity will have some effect on the electric utility. 

Under the Order’s premise that the Commission has implicit authority to regulate all private 

activity by non-utility entities that affects the utility, the Commission’s jurisdiction would be 

nearly limitless. Such an interpretation of the Commission’s authority has no basis in the enabling 

statutes and would be untenable.  

 
48 See, e.g., https://newsroom.evergy.com/2022-02-07-The-City-of-Osawatomie,-Evergy-announce-solar-
development-agreement; https://blog.evergyenergypartners.com/case-study-baldwin-solar; Executive 
Summary, Spring Hill School District Solar + Controls Project (Jan. 12, 2021) (attached as Exhibit 1); 
Solar Services Agreement between Evergy Energy Solution, Inc. and Spring Hill USD 230 (March 31, 
2021) (attached as Exhibit 2). 

https://newsroom.evergy.com/2022-02-07-The-City-of-Osawatomie,-Evergy-announce-solar-development-agreement
https://newsroom.evergy.com/2022-02-07-The-City-of-Osawatomie,-Evergy-announce-solar-development-agreement
https://blog.evergyenergypartners.com/case-study-baldwin-solar
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B. The Tariffs Impermissibly Regulate the Relationship Between Customers and 
SPP, Rather Than Regulating the Relationship Between Evergy and Its 
Customers. 

35. The Order also contends that it can “regulate aspects of the relationship between 

the Commission [sic, utility] and its customers.”49 However, that is not what these tariffs do. 

Rather, the tariffs dictate whether and on what terms “a customer [may] participate in the SPP’s 

Integrated Marketplace Demand Response program.”50 That is a relationship between the 

customer and SPP, not between Evergy and the customer. Further, the obligations imposed by the 

tariffs all relate to the customer’s activities within the SPP market.  

36. CURB argued in its Brief that imposing conditions on private demand response 

participation in the SPP market through Evergy’s tariffs is appropriate because tariffs are the 

conditions that regulate the relationship between the utility and customers.51 That argument is 

circular: defining a tariff as regulating conditions of service and defining conditions of service as 

whatever Evergy imposes through a tariff. The relevant question under the applicable statute, 

which CURB’s reasoning avoids, is whether the tariff refers to “jurisdictional services to be 

rendered by such electric public utilities.”52 The tariffs approved by the Order in this case do not 

define the scope of jurisdictional services provided by Evergy to the customer; they prohibit or 

condition non-jurisdictional services offered by customers to SPP. The Commission has no 

 
49 Id. 
50 Order, Ex. 1 § 7.12, Exhibit 2 § 7.13. 
51 CURB Brief p. 15, citing Southwestern Bell Tel. Co. v. Kan. Corp. Comm’n, 233 Kan. 375, 377, 664 
P.2d 798 (1983)).  
52 K.S.A. 66-101c; see also Mapco Interstate Pipeline Co., Inc. v. State Corp. Comm’n, 10 Kan.App.2d 
527, 531, 704 P.2d 989 (Ct. App. 1985) (noting potential legitimate topics for tariffs as including “matters 
such as billing procedures or service cutoffs.”) 
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authority to regulate the relationship between customers and third parties merely because it inserts 

those obligations into a utility tariff. 

C. The Order’s Factual Premise Is Unsubstantiated In The Record.  
 

37. Even if the Commission had explicit authority to regulate non-utility entities that 

have secondary effects on the utility’s capacity and “safety of the grid”—which it does not— the 

Order would still be in error because there is no factual record in this case that all of the demand 

response activities regulated by the approved tariffs will have, or are even likely to have, “a 

substantial effect on the capacity, and by extension, safety of the grid.”53 Demand response is a 

reduction in load, which generally has fewer potential impacts than increases in load. Moreover, 

since SPP is the transmission operator and charged with accounting for potential transmission 

impacts, only impacts to the distribution grid are potentially at issue. Yet, nothing in the record 

identifies what impacts to the distribution grid are possible, the physical events that would cause 

such impacts, or the amount of demand response that would have to occur for such physical events 

and impacts to result. Nor did any party identify a single instance of an unsafe grid event in any 

other state where demand response participation in wholesale markets occurs.  

38. Evergy identified several “challenges” from customers providing demand response 

to SPP. Those included customer “education” about the role of Evergy, alleged inaccuracies (in 

Evergy’s view) in registration materials provided to SPP, and unspecified “instances” where a 

customer changed its mind after signing a contract to offer demand response to SPP. Even if those 

concerns accurately described actual “challenges” to Evergy, they relate to customer service and 

marketing issues between Evergy and its customers and between demand response aggregators 

 
53 Order ¶ 14. 
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and their customers. Accordingly, Evergy’s claimed “challenges” are not issues of grid reliability 

or safety. 

39. As to grid impacts, Evergy only offered speculation that “other challenges [could] 

arise,” if Evergy is unable “to accurately forecast load patterns,” which in turn could affect its 

resource-planning.54 Not only did Evergy fail to substantiate that concern, it failed to explain why 

the notifications it already receives from SPP when demand response registers, which provides 

more information to Evergy than many of the other inputs to resource-planning (fuel prices, load 

growth, interest rates, etc.), is insufficient. 

40. The only example of a potential grid impact identified as a potential “challenge” by 

Evergy is potential “rapid fluctuations in load in response to wholesale pricing signals, that could 

potentially disrupt grid operations, particularly during periods of stress on the distribution system 

such as extreme weather events.”55 Those claims are not only vague, but entirely speculative. 

There is no indication of how much demand response would have to occur for fluctuations in load 

to actually affect grid operations. Nor, for that matter, is there any connection between the 

registration and performance reporting obligations imposed through the tariffs and the ability to 

avoid the alleged impact from load fluctuations and grid operations.  

41. Notably, other states with active demand response participation do not impose these 

obligations to obtain utility permission or provide any reporting beyond the system operator’s 

procedures. The Commission needs only look to its neighbor for a demonstration of how the terms 

and requirements of the tariffs are unnecessary. The Missouri Public Service Commission recently 

issued an order partially reversing Missouri’s prohibition on wholesale demand response 

 
54 Ives Dir. 13:22-14:5. 
55 Ives Dir. 14:6-9. 



   
 

 
19 

 
 
 
 

participation, lifting its Order 719 opt-out for large commercial and industrial customers.56 

Critically, the Missouri Commission did not attempt to impose a retail tariff conditioning or 

restricting wholesale market participation on additional registration, reporting, and state-level 

review. Rather, the Missouri Commission relied on a report provided by the Lawrence Berkeley 

National Laboratory, finding that “experience in other states indicates that ARCs can operate in 

vertically integrated states without comprehensive state-level requirements beyond those in place 

at the RTOs.”57 The Missouri Commission further found that each relevant RTO (SPP and the 

Midcontinent Independent System Operator) had sufficient rules to address issues of concern.58 

These rules—including information-sharing requirements and opportunities for the applicable 

utility to object to a retail customer’s participation59—are likewise sufficient here, without any 

need for this Commission to trespass into FERC’s exclusive wholesale domain. 

42. For each of the foregoing reasons, the Order exceeds the Commission’s jurisdiction 

by regulating non-jurisdictional services provided by non-utility entities. The Commission has no 

authority to regulate any activity by non-utility entities based on effects on the electrical grid. But, 

even if it did, the record in this case does not substantiate any such effects, much less connect the 

regulations imposed by the tariffs and avoidance of such effects. 

 
56 Order Partially Modifying the Commission’s 2010 Order Regarding ARCs, In re: Establishment of a 
Working Case Regarding FERC Order 2222, No. EW-2021-0267 (Oct. 12, 2023). 
57 Id. at 7 (citing Lawrence Berkeley National Laboratory Report: Regulation of Third-Party Aggregation 
in the MISO and SPP Footprints, Forrester, Triedman, Kozel, Brooks, Cappers (Apr. 2023), filed in No. 
EW-2021-0267 (May 24, 2023)). 
58 Id. at 7-8. 
59 Id. 
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II. The Commission Erred because the Regulation of Registration, Qualifications, 
and Performance of Resources in Federally Regulated Wholesale Markets Is 
Preempted by the Federal Power Act. 

43. The Commission’s Order is also in error because the Commission may not approve 

tariffs that aim at activities in the wholesale market, which federal law precludes states from 

regulating.60 The Order incorrectly concludes that the tariffs are not preempted because Evergy 

intends the tariffs to address impacts on retail service and the distribution system, rather than to 

establish wholesale rates. The Order’s reasoning misstates the law on preemption, which turns on 

the activity the regulation targets or aims at, based on which activities the regulation attaches to 

and seeks to affect, not the subjective intent of Evergy or the Commission.61  It is not disputed—

in fact, the Commission affirmatively concedes—that the tariffs impose a “requirement that 

Evergy grant ‘consent’ for customers to participate in DR” in the wholesale market.62 The activity 

that the tariff attaches to is a wholesale activity. The preemption inquiry ends there. That regulation 

is preempted, regardless of the professed intent to protect distribution grid safety or reliability. 

44. FERC has exclusive authority to set eligibility criteria, reporting, performance 

monitoring, and other terms of participation of resources in wholesale markets, including 

resources composed of retail customer actions or that connect at the distribution system in 

 
60 See generally Sierra Club’s and Vote Solar’s Brief in Opposition to Non-Unanimous Settlement 
Agreement, Docket No. 23-EKCE-588-TAR (December 27, 2022) at 15-21. 
61 NARUC, 964 F.3d at 1188; see also Hughes, 578 U.S. at 1299 (a state law nominally governing 
generation facilities, but that “operates within” wholesale markets by achieving a particular effect in that 
market, is aimed at matters within FERC’s jurisdiction and preempted); N. Nat. Gas Co. v. State Corp. 
Comm’n of Kan., 372 U.S. 84, 91–92 (1963) (invalidating an order from this Commission regulating 
production of gas, which is otherwise a state power, because it is “directed at” and indirectly regulates 
wholesale gas transactions); see also Evergy Resp. to Staff Report and Intervenor Comments at 10 
(acknowledging that the Commission cannot impose conditions of service that are “aimed directly at 
[wholesale] markets” (quoting FERC Order 841-A at ¶ 41)).   
62 Order, ¶ 19. 
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wholesale markets.63 When federal law preempts “the field,” there is no place for state 

regulation.64 Thus, no state may impose regulations that directly aim at wholesale market 

participation or that preclude FERC from regulating wholesale markets comprehensively and 

effectively.65 Field preemption prohibits not only state regulation that directly contradicts FERC 

regulation, but also state regulation that imposes additional burdens on wholesale market 

participation that FERC sought to avoid. In fact, even complementary parallel state regulation is 

preempted.66  

45. The Order fails to distinguish or otherwise meaningfully grapple with the governing 

case law on this issue, including the holdings in EPSA, Hughes, or NARUC. The Supreme Court’s 

decision in Hughes rejected a state attempt to encourage construction of in-state generation—

which is a legitimate state activity—because the state did so by attempting to affect the wholesale 

market. As the Supreme Court held, “States may not seek to achieve ends, however legitimate, 

through regulatory means that intrude on FERC’s authority over interstate wholesale rates…”67  

46. Importantly, contrary to the Order’s apparent belief that federal preemption only 

applies to setting wholes rates, FERC’s exclusive jurisdiction extends to all of the federal market, 

 
63 16 U.S.C. § 824d(a); Hughes v. Talen Energy Marketing, LLC, 578 U.S. 150, 153–54 (2016) (FERC 
has exclusive jurisdiction over wholesale sales of electricity in interstate commerce), 163 (states overstep 
their jurisdictional bounds by attempting to regulate what is reserved to FERC’s exclusive authority); 
Nat’l Ass’n of Regulatory Util. Commissioners (“NARUC”) v. FERC, 964 F.3d 1177, 1181 (D.C. Cir. 
2020) (FERC has “exclusive authority over the regulation of” not only the sale of electricity at wholesale, 
but “any rule or practice affecting such rates”).   
64 See, e.g., State ex rel. Fatzer v. Sinclair Pipe Line Co., 180 Kan. 425, 437, 304 P.2d 930 (1956) 
(interpreting field preemption to limit the Commission’s authority to regulating in-state utilities, which 
“does not include the power to directly regulate or to burden interstate” activities (emphasis added)). 
65 NARUC, 964 F.3d at 1188. 
66 Arizona v. U.S., 567 U.S. 387, 401 (2012) ("Where Congress occupies an entire field… even 
complementary state regulation is impermissible. Field preemption reflects a congressional decision to 
foreclose any state regulation in the area, even if it is parallel to federal standards.") 
67 Hughes, 578 U.S. at 164. 
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including “the criteria for participation in those markets”68 Therefore, the Commission is not only 

precluded from setting wholesale rates, but also from establishing criteria or requiring state 

approval (via the utility) to register, monitor, and enforce performance within the wholesale 

markets, as the tariffs attempt to do.  

47. Case law is equally clear that states may not limit or condition retail service to target 

wholesale activities based on the purported indirect impact those activities have on retail service.69 

Thus, as FERC has unequivocally stated, FERC “has exclusive jurisdiction over the participation 

of [resources] in the organized wholesale electricity markets, including the terms of eligibility for 

the participation of such resources.”70 

48. FERC’s rules and SPP’s tariff set the requirements for registering a demand 

response resource and participating in the wholesale market. The demand response resource must 

“meet[] the necessary technical requirements under the tariff, and submit[] a bid under the [FERC]-

approved independent system operator’s or regional transmission organization’s bidding 

rules…”71 SPP’s FERC-approved tariff further specifies the information that must be disclosed, 

when those disclosures must occur, and ensure that market participants are providing the demand 

response they offer into the market.72  

 
68 Order 2222 at P 57. 
69 NARUC, 964 F.3d at 1187; see also La. Pub. Serv. Comm’n v. Federal Commc’ns Comm’n et al., 476 
U.S. 355, 374–75 (1986) (an agency cannot confer power onto itself, especially to expand its authority 
beyond what Congress conferred); City of Providence v. Barr, 954 F.3d 23, 34–35 (1st Cir. 2020) 
(agencies cannot expand their authority by imposing new conditions not permitted by statute).   
70 Advanced Energy Econ., 163 FERC ¶ 61,030 at P 36 (2018) (emphasis added); see also id. at P 37 (“A 
provision directly restricting retail customers’ participation in organized wholesale electricity markets, 
even if contained in the terms of retail service, nonetheless intrudes on the Commission’s jurisdiction over 
the wholesale markets”). 
71 18 C.F.R. § 35.28(g)(1)(i)(A). 
72 Dixon Resp. Test. at 18 (explaining FERC and system operator oversight); see also Ives Dir. 10:3-11:9. 
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49. The NSA would add a layer of state-level registration, qualification, audit, and 

performance review (implemented and enforced by Evergy) to FERC’s market rules. This 

additional regulatory layer requires more red tape, more time, and more transaction costs73 which 

interferes with FERC’s uniform requirements for qualification and performance in wholesale 

markets. In fact, the requirements imposed by the tariffs approved by the Order track the arguments 

made by those opposed to Order 719 and that Evergy contends have been insufficiently addressed 

by FERC.74 In other words, the tariffs second-guess and try to impose different policy choices 

other  than those FERC made. If the Commission or Evergy has a policy concern about the 

sufficiency of information sharing and performance monitoring, it can and should take that up with 

SPP and FERC. The Commission may not attempt to fix perceived shortcomings in SPP’s tariff 

by imposing a second, state, layer of regulation. Thus, in addition to being field preempted, the 

tariffs are also preempted because they conflict with FERC’s rules.75 

50. The Federal Power Act provides that only FERC may set the rules and regulations 

for wholesale markets.76 The Act does not permit FERC to re-delegate that power to states. Nor 

 
73 Dixon Resp. Test. at 29 (a state registration process before registering with SPP adds time and slows 
down registration, delaying revenue to the customer and increasing business costs).   
74 See e.g., Ives Dir. 6:8-16, 8:1-9:3. To the extent the Commission and Evergy believe insufficient 
information is provided through the SPP process, the remedy is to engage in the stakeholder process at 
SPP and appeal to FERC. See, e.g., The Kansas Corporation Commission’s Notice of Intervention and 
Initial Comments, Docket No. RM21-14-000 (July 23, 2021) at 12 (“The KCC recognizes that policies 
and safeguards can be implemented to ensure that system reliability can be maintained with the expansion 
of participation by demand response aggregators in wholesale markets”). 
75 Farmland Indus., Inc. v. Kan. Corp. Comm’n, 37 P.3d 640, 1040 (2001) (the Commission may not 
issue orders that are inconsistent with FERC approved tariffs).   
76 16 U.S.C. § 824d(a); NARUC, 964 F.3d at 1187–88 (opt-out provisions allowing states to determine 
whether customers may participate in wholesale market would violate “well-established principles of 
federal preemption” because such prohibitions “aim at” activities that only FERC may regulate); 
Advanced Energy Econ., 161 FERC ¶ 61,245, at P 61 (2017) (state action that prohibits participation in 
wholesale markets “impermissibly intrudes upon the wholesale electricity market, a domain Congress 
reserved to the Commission alone”); Participation of Distributed Energy Res. Aggregations in Mkts. 
Operated by Reg’l Transmission Orgs. and Indep. Sys. Operators, 172 FERC ¶ 61,247, at P 58 (2020) 
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does Order 719 purport to do so. Order 719 is not addressed to states at all; rather, it instructs 

wholesale market operators which bids to accept. SPP is to accept demand response bids, except 

if “the relevant electric retail regulatory authority prohibits such customers' demand response to 

be bid into organized markets by an aggregator of retail customers.”77 Order 719 requires SPP to 

play a ministerial gatekeeping role by making a binary determination of whether state law 

categorically “prohibits customers’ demand response to be bid into organized markets” or not.78 

Order 719 does not delegate authority to the states to impose interstitial regulations and conditions 

on customers providing demand response in wholesale markets. There is no dispute that there is 

no Kansas law prohibiting customers from offering demand response into the wholesale market.79 

51. Here, the Order asserts that because Evergy “testifies that the intent of its proposed 

tariff updates is to ensure the safety and reliability of the grid,” and that Evergy “does not seek to 

bar participation in wholesale markets,” the tariffs are, therefore, “not aimed directly at wholesale 

markets.”80 However, what matters is not the “intent” of the tariffs or what Evergy “seeks” to do; 

rather, what matters with regard to a federal preemption analysis is what the tariffs objectively do. 

 
(“Order 2222”) (FERC cannot permit states to prohibit participation in wholesale markets because 
Congress provided that only FERC may regulate participation in wholesale markets).   
77 18 C.F.R. § 35.28(g)(i)(iii). 
78 Order 719 at PP 155, 158(e), (k); EPSA, 577 U.S. at 275; Wellinghoff Dec. ¶ 26 (“FERC adopted 
provisions in Order 719 for states to categorically limit retail customer participation in wholesale 
markets…”).   
79 In re Investigation into Laws and Regulations Relating to Demand Response and Scarcity Pricing, 
Order Closing Docket, at 4–5 ¶ 7, Docket No. 10-GIME-215-GIE (Kan. Corp. Comm’n, May 13, 2011), 
(Order mailed May 16, 2011) (noting that comments submitted by parties “confirmed the Commission’s 
belief that Kansas law and rules and regulation did not prohibit FERC policy outlined in FERC Order 719 
and 719-A… the Commission concluded Kansas law would permit a retail customer to participate in this 
policy.”).   
80 Order at P 18. (emphasis added). 
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And here, the NSA aims directly at wholesale market participation by regulating eligibility and 

reporting requirements. 

52. Rather than looking for Evergy’s subjective “intent,” the Commission must look to 

the plain text of the tariffs themselves to determine what they objectively do. Here, the text of the 

tariffs target wholesale market participation and not impacts to the distribution system. For 

example, the proposed tariffs provide: 

- Evergy’s “express written consent is necessary for a customer to participate in the 
SPP’s Integrated Marketplace…”81 

 
- “A Retail Customer requesting Evergy’s consent… to participate in the [SPP] 

Integrated Marketplace Demand Response program(s)… must first submit this 
Schedule 1… at least thirty (30) days prior to the date the Retail Customer’s DRA 
register the Retail Customer’s load with SPP.”82 

 
- Customer must describe devices to be installed “for purposes of managing and tracking 

the Retail Customer’s participation in SPP’s Integrated Marketplace…”83 
 

- “Evergy’s written Consent is necessary for a Retail Customer to participate in SPP’s 
Integrated Marketplace Demand Response program(s).”84 

 
- “The Retail Customer’s participation in SPP’s Integrated Marketplace… will at all 

times respect the operational constraints identified by Evergy in the course of Evergy’s 
SPP registration review process…”85 

 
- “The Retail Customer’s offered load for participation in the SPP’s Integrated 

Marketplace… will reflect verifiable demand reduction and will comply with SPP rules 
regarding establishing the Retail Customer’s baseline and measurement and 
verification.”86 

 

 
81 Order, Ex. 1 at § 7.12, Ex. 2 at § 7.13. 
82 Order, Ex. 3 at p. 1; see also Order, Ex. 4 at p. 1 (same but referencing Schedule 1A). 
83 Order, Ex. 3 at p. 2, Ex. 4 at p. 2. 
84 Order, Ex. 3 at p. 2, Ex. 4 at p. 2. 
85 Order, Ex. 3 at p. 2, Ex. 4 at p. 2. 
86 Order, Ex. 3 at p. 3, Ex. 4 at p. 3. 
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- “The Retail Customer’s participation in SPP’s Integrated Marketplace… will not in 
any manner result in double compensation for a resource, double counting of a 
resource…”87 

 
- “The Retail Customer’s participation in SPP’s Integrated Marketplace… must at all 

times comply with… the governing documents of SPP.”88 
 

- “Upon request by Evergy, the Retail Customer must provide a copy of any agreement 
it has entered with the [aggregator] governing participation in SPP’s Integrated 
Marketplace…”89 

 
- The customer must report at least quarterly to Evergy the “Demand Response potential 

(MW) for the resource as listed in the Registration package to SPP” and “the total 
demand response performance for the resource for the reporting period, in MWh” that 
“should match performance reports submitted to SPP.”90 

 
53. The Order characterizes these requirements as a “ministerial exercise;”91 but that 

does not change the fact that the activity being regulated is a wholesale activity.  

54. Missing from the tariffs is any reference to, or regulation of, actual impacts to the 

distribution system. The various terms and conditions apply specifically because of, and only 

because of, participation in wholesale markets. The tariffs do not demand information about loads 

and potential load swings from all customers; the tariffs require this information only from 

customers participating in wholesale demand response. Customers may turn their facilities on or 

off – or ramp them up or down – due to any number of different circumstances, and they frequently 

do so. Whatever load swings may occur because of those changes are unaddressed, while all 

demand response participation is regulated under the tariffs regardless of whether it has any impact 

 
87 Order, Ex. 3 at p. 3, Ex. 4 at p. 3. 
88 Order, Ex. 3 at p. 3, Ex. 4 at p. 3. 
89 Order, Ex. 3 at p. 3. 
90 Order, Ex. 2. 
91 Order, ¶ 21. The Commission’s characterization is further contradicted by the tariffs’ imposition of 
additional, substantive requirements—such as a prohibition on “double compensation,” which SPP does 
not prohibit. Sierra Club & Vote Solar Opp’n Br. at 8 n.24. The Commission’s Order failed to address 
this argument. 
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on the grid. A residential customer with a smart thermostat enrolled in a demand response program 

is regulated, while a large industrial electric arc furnace tripping offline is not. That mis-match 

between the alleged grid impact concerns and the scope of the tariffs therefore also belies the claim 

that the tariffs are intended to address grid impacts. In short, the application of the tariffs is 

premised only on the wholesale activity and not on impacts to the distribution grid. That is 

quintessential regulation aimed at wholesale market activity, and not at safety and reliability of the 

distribution system, as Evergy insists.92 

55. The Order also contends that one existing demand response tariff already similarly 

addresses demand response participation, and that the Commission “is not aware of any issues 

arising from this provision.”93 However, whether the Commission is “aware of any issues” is 

irrelevant to a federal preemption analysis. Moreover, it is equally irrelevant how long the existing 

tariff provision had been in place or how similar it is to the proposed revised tariff provision.94 

56. The Commission has authority to regulate actual impacts to the grid to ensure safety 

and reliability. But that is not what the tariffs approved by the Order do. Instead, the tariffs regulate 

whether a customer can participate in the market.95 At best, the tariffs are intended to monitor and 

approve market participation because of potential downstream impacts on safety and reliability. 

But regulating wholesale participation in order to address downstream distribution system impacts 

 
92 Evergy Resp. to Staff Report and Intervenor Comments ¶ 25. 
93 Order, ¶ 20. 
94 Id. (discussing the similarity between the existing tariff provision and the revised tariff provision). The 
Order omits that it is also true that customers provide demand response to wholesale markets in other 
states without any additional state-imposed information and reporting obligations and the Commission is 
also not aware of any impacts to grid reliability or safety in those states.  
95 Staff Closing Br. at 9 (“Evergy’s requested tariff changes set out to establish the structure and 
parameters under which Evergy retail customers could participate in wholesale demand response 
activities…”). 



   
 

 
28 

 
 
 
 

is exactly what states cannot do: “States may not seek to achieve ends, however legitimate, through 

regulatory means that intrude on FERC’s authority over interstate wholesale rates.”96 

CONCLUSION 

57. For the reasons discussed above, the Commission’s Order is incorrect and improper 

due to several errors of law and fact. As a result, the Commission should grant Sierra Club and 

Vote Solar’s motion for reconsideration.  

 
 

Respectfully submitted, 

Teresa A. Woody (KS Bar No. 16949) 

David C. Bender (admitted pro hac vice) 

Attorneys for Sierra Club and Vote Solar 

 
96 Hughes, 136 S.Ct. at 1291. 
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mailto:acallenbach@polsinelli.com
mailto:fcaro@polsinelli.com
mailto:JJEVONS@POLSINELLI.COM
mailto:sunil.bector@sierraclub.org
mailto:lcampbell@pioneerelectric.coop
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PO BOX 1020 
HAYS, KS  67601-1020 
 JBRUNGARDT@SUNFLOWER.NET 
 
MONICA A SEIB, CORPORATE PARALEGAL SUPERVISOR 
SUNFLOWER ELECTRIC POWER CORPORATION  
301 W. 13TH 
PO BOX 1020 
HAYS, KS  67601-1020 
 mseib@sunflower.net 
 
JON  WELLINGHOFF, CHIEF REGULATORY OFFICER 
VOLTUS, INC.  
2443 Fillmore St. #380-3427 
San Francisco, CA  94115 
 jwellinghoff@voltus.co 
 
JOANN  WORTHINGTON, SENIOR MANAGER REGULATORY AFFAIRS 
VOLTUS, INC.  
2443 Fillmore St. #380-3427 
San Francisco, CA  94115 
 jworthington@voltus.co 
 
TAYLOR P. CALCARA, ATTORNEY 
WATKINS CALCARA CHTD.  
1321 MAIN ST STE 300 
PO DRAWER 1110 
GREAT BEND, KS  67530 
 TCALCARA@WCRF.COM 
 
JEFFREY M KUHLMAN, ATTORNEY 
WATKINS CALCARA CHTD.  
1321 MAIN ST STE 300 
PO DRAWER 1110 
GREAT BEND, KS  67530 
 jkuhlman@wcrf.com 

 
_/s/ Teresa A. Woody________________ 

Teresa A. Woody, KS Bar No. 16949 

mailto:JBRUNGARDT@SUNFLOWER.NET
mailto:mseib@sunflower.net
mailto:jwellinghoff@voltus.co
mailto:jworthington@voltus.co
mailto:TCALCARA@WCRF.COM
mailto:jkuhlman@wcrf.com
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