BEFORE THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

In the Matter of the Joint Application of Evergy )
Kansas Central, Inc., Evergy Kansas South, Inc., )
and Evergy Metro, Inc. for Approval of Tariff ) Docket No. 23-EKCE-588-TAR
Changes Related to Wholesale Demand Response )
Participation. )
SIERRA CLUB’S AND VOTE SOLAR’S PETITION FOR RECONSIDERATION

Pursuant to K.S.A. 66-118(b), K.S.A. 77-529(a)(1), and KAR 82-1-235, Sierra Club and
Vote Solar respectfully request reconsideration of the State Corporation Commission of the State
of Kansas’s (“Commission”) October 24, 2023 Order Approving Non-Unanimous Settlement
(“Order™):

INTRODUCTION

1. This case requires the Commission to determine the scope of its authority, under
both Kansas and federal law, to regulate the relationship between retail customers and the
wholesale market operated the Southwest Power Pool (“SPP”’) and the Federal Energy Regulatory
Commission (“FERC”). This is a case of first impression.! While the Commission’s Order
nominally approves changes to tariffs that typically govern a jurisdictional utility’s relationship
with its customers, the true aim of the tariffs approved by the Order is actually to regulate the
relationship between customers and the wholesale market, which is beyond this Commission’s
jurisdiction.

2. The Order contends that the Commission has jurisdiction to approve the tariffs

because they regulate customer demand response activities that could potentially, indirectly, affect

operation of the distribution system grid. But the Commission lacks authority to regulate wholesale

!'Staff’s Closing Brief at 1, 9 (asserting that this is “the KCC’s first opportunity to hear the issues relating
to the subject matter as it pertains to demand response activity on the system of a jurisdictional utility.”).

1



activity by non-utility entities based on effects to the grid. Moreover, even if the Commission had
such authority, there are no evidentiary facts connecting the tariffs’ requirements to any impact to
the grid. The Commission should therefore reconsider because the Order relied on factual findings
that are not supported by substantial evidence when viewed in light of the record as a whole,
exceeded the Commission’s jurisdiction conferred by provision of law, erroneously interpreted
and applied the law, and is otherwise unreasonable, arbitrary, and capricious.?
STANDARD OF REVIEW

3. Petitions for reconsideration of Commission orders are governed by K.S.A. 66-
118(b), K.S.A. 77-529, and K.A.R. 82-1-235. Section 66-118(b) provides that petitions for
reconsideration of Commission orders must be filed in accordance with the provisions of K.S.A.
77-529. Section 77-529, in turn, provides that any party, within 15 days after service of a final
order, may file a petition for reconsideration, stating the specific grounds upon which relief is
requested.’ Commission Rule 235 similarly provides that any aggrieved party may file a petition
for reconsideration.*

4. A petition for reconsideration serves to inform the Commission and other parties of

mistakes of law and fact in a Commission order.’

2K.S.A. 77-621.

3 K.S.A. 77-529(a)(1).

4K.AR. 82-1-235(a).

S Citizens '’ Util. Ratepayer Bd. v. State Corp. Comm'n of the State of Kan., 24 Kan. App. 2d 222, 228, 943
P.2d 494, 500-01 (1997), aff 'd in part, vev’d in part on other grounds.
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SUMMARY OF BACKGROUND FACTS

5. FERC issued Order 719° on October 17, 2009, and upheld that order on rehearing
in Order 719-A.7 The intent of Order 719 is to correct a market inefficiency where load (i.e.,
demand) cannot respond to price signals seen by supply and, therefore, load and supply cannot
efficiently balance through market forces.® Order 719 also includes a narrow “opt-out” provision
in which FERC determined that it would not preempt state laws “where the relevant electric retail
regulatory authority prohibits such customers' demand response to be bid into organized markets
by an aggregator of retail customers.”® The opt-out provision requires a binary determination that
state law either prohibits customer demand response from being bid into organized wholesale
markets, or it does not. The opt-out provision does not permit states to regulate demand response
by establishing state-level requirements. Those topics are covered, to the extent FERC deemed
them necessary—as weighed against their costs and disincentives imposed—in the SPP tariff.

6. This Commission opened a proceeding related to FERC’s Order 719.'° After
receiving comments from utilities, the Commission concluded “that Kansas law and rules and
regulations [do] not prohibit FERC’s policy outlined in FERC Order 719,” and “Kansas law would
permit a retail customer to participate in this policy.”!! That was the only determination relevant

to whether customers can offer demand response service to the SPP market.

& Wholesale Competition in Regions with Organized Elec. Mkts., 125 FERC P 61,071 (2008) (“Order
719”).

" In re Investigation into Laws and Regulations Relating to Demand Response and Scarcity Pricing,
Order Closing Docket 99 1-2, Docket No. 10-GIME-215-GIE, 2011 WL 12455790 (Kan.Corp.Comm’n,
May 13, 2011).

8 FERC v. Elec. Power Supply Ass’n, 577 U.S. 260, 264-72 (2016) (“EPSA”).
218 C.F.R. § 35.28(g)(1)(iii).

075d p3.

i p.



7. On January 25, 2023, Evergy Kansas Central, Inc., Evergy Kansas South, Inc., and
Evergy Metro, Inc., (collectively, “Evergy”) filed an application with the Commission seeking
approval of proposed tariff changes that would condition customers’ ability to offer demand
response to the SPP market. The proposed tariffs would amend the existing Kansas Central tariff
section 7.12 and adopt new tariff provisions for Evergy Metro requiring any customer to obtain
permission from Evergy before offering demand response to the SPP market and to meet various
registration and reporting obligations to Evergy both before and periodically during any such
market participation.

8. The version of the tariffs that Evergy originally proposed would regulate demand
response aggregators by requiring them to enter a contract with Evergy, through which Evergy
could directly regulate the operations of the aggregator.

0. On May 9, 2023, Staff filed a Report and Recommendation (“R&R”) stating that
the Staff supported Evergy’s proposed tariff changes because, based on claims by Evergy witness
Darrin Ives, customers offering demand response to the SPP market could cause unspecified
inefficiencies, which could indirectly increase Evergy’s costs in unexplained ways, and thereby
increase rates for retail customers.!'? As the R&R states, the point of Evergy’s proposed tariffs is
to (1) require “additional advanced notice, coordination and data sharing, before [customer
demand response] submits an SPP market registration,” (2) require the demand response provider
to “submit a summary-level operational report of the DRs in Evergy’s territory to Evergy on a
regular basis,” and (3) allow the Commission to oversee disputes between Evergy and customers

regarding demand response provided to wholesale markets.'* Notably, demand response resources

2R&R at 1-2.
B R&R at 2.



already provide notice to the Commission and Evergy through SPP, provide operational reports to
SPP, and are subject to dispute resolution at SPP and FERC. The tariffs, therefore, add a second
layer of the information gathering and reporting already addressed by the SPP tariff—including
imposing requirements the SPP tariff does not impose. The tariffs also make the sufficiency of that
reporting and performance under the SPP tariff enforceable by Evergy and the Commission, rather
than SPP and FERC.

10. Staff’s R&R also points to its prior concerns expressed to FERC that existing FERC
rules and SPP tariffs do not provide sufficient information sharing and coordination, create
unspecified “inefficiencies and possible cost shifting,” insufficient standardized demand response
performance tracking, and unspecified “reliability challenges and negative impacts to distribution
system operations.”'* That is, the R&R directly ties the requirements of the tariffs at issue to
policy concerns the Commission raised with SPP and FERC, but which (in Staff’s view) SPP and
FERC have not satisfactorily addressed.

11. On August 10, 2023, some parties (Evergy, Citizens’ Utility Ratepayer Board,
Empire District Electric Company, Voltus, Inc., Southern Pioneer Electric Company, and
Sunflower Electric Power Corporation) filed a Non-Unanimous Settlement Agreement (“NSA”).
Vote Solar and Sierra Club opposed the NSA.

12. The NSA makes certain requirements, conditions, and obligations applicable to
Evergy’s retail electricity customers as a condition of the customers participating in the FERC-
regulated SPP wholesale market. One of the parties to the NSA, Voltus, agreed to take additional

steps to make its data available to Evergy and disclose certain business information to Evergy.

14 R&R at 3.



13. The purpose of the tariffs is to add registration, notice, and performance
information monitoring beyond that required by SPP. Evergy is authorized to perform the same
and additional verification and monitoring of customers’ demand response reductions in the
wholesale market that SPP already reviews and monitors.'> Under the SPP tariff, SPP and FERC
determine the eligibility and verifiable demand response reductions, and audit customer demand
response performance in the wholesale market. Evergy may object to registration with SPP based
on a legitimate dispute about a demand response registration, and SPP (and ultimately FERC) can
adjudicate that dispute. Under the tariffs in this case, Evergy will determine for itself whether a
wholesale market participant qualifies for and complies with SPP’s tariffs and monitor the
participant’s performance in the SPP wholesale market, rather than bringing its dispute to SPP.!®
In short, the tariffs create a parallel state regulatory regime seeking to strike a different balance
than SPP and FERC created between qualification, notice, information, and performance
monitoring on the one hand, and administrative burden and delay on the other.

14. The tariffs approved by the Order also impose additional burdens on customers
seeking to participate in the wholesale market. Among other burdens, the tariffs require customers
to disclose private business records, including “a copy of any agreement it has entered with” a

demand response aggregator (Evergy’s competitors in the wholesale market)!” and prohibit

15 Order, Exhibit 3 Parts 1-3.

16 Application at 5, 7-9; Ives Dir. at 5, 10, 14; Order, Ex. 3 Part 5 § 4.a., b. The tariffs also impose an
Evergy-enforceable obligation to “comply with SPP rules regarding establishing the Retail Customer’s

baseline and measurement and verification” and to “comply with... the governing documents of SPP.”
Order, Ex. 3 Part 5, § 2.1, j.

17 Order, Ex. 3 Part 5 § 3.b.



“double compensation” that the SPP tariffs permit.'® The tariffs also impose legal obligations such
as strict liability for any damages.

15. There is also no evidence in the record that demand response participation by
customers in wholesale markets negatively affects reliability or safety. Instead, the only reference
to reliability or safety impacts are vague and speculative claims that an unspecified amount of
demand response at some unspecified time and at some unspecified amount could theoretically
impact the utility’s ability to plan for future capacity, and unspecified load swings could negatively
impact the grid in unidentified ways. There was no evidence of any such effects in Kansas, or in
any other state in which customers provide demand response to wholesale markets.

16. On October 24, 2023, the Commission met virtually in an open meeting and
approved a decision approving the NSA. The same day, the Commission issued the written Order.

17. According to the Order!®, the Commission follows a five-factor test for whether to
approve a non-unanimous settlement agreement:

1. Whether there was an opportunity for the opposing party to be heard on their reasons
for opposition to the agreement;

i1. Whether the agreement is supported by substantial competent evidence;
iii. Whether the agreement conforms with applicable law;
iv. Whether the agreement results in just and reasonable rates;

v. Whether the results of the Settlement Agreement are in the public interest, including
the interest of the customers represented by the party not consenting to the agreement.

18 The tariffs provide that the customer’s participation in wholesale markets “will not in any manner result
in double compensation for a resource, double counting of a resource, or failure to otherwise comply with
relevant regulatory requirements.” Order, Ex. 3 Part 5, § 2.i. The tariff does not define “double
compensation,” “double counting,” or “regulatory requirements.” There is no prohibition on the same
demand response resource participating in multiple wholesale products and being compensated for each.
Evergy does not deny that it considers participation in multiple demand response programs to be “double
counting” or “double compensation” under the tariff.

19 Order 9 8.



18. The Order contends that “[n]o party contests the first two standards” and proceeded
to address “the remaining three.”?’

19. As to the Commission’s authority under Kansas law to regulate retail customers’
demand response participation in the SPP market, the Order states that the Commission ‘“has broad
powers to supervise and control electric public utilities, and that inherent in those broad powers is
the ability to regulate aspects of the relationship between the Commission [sic, the utility] and its
customers.”?! While the Order acknowledges that the Commission “does not have the power to
tell customers when or how to use electricity,” it contends that “there is a difference between a
customer’s decision to turn the lights off and a decision to turn the lights off in a coordinated
fashion with other customers in order to have a substantial effect on the capacity and by extension,
safety of the grid.”?? The Order contends that because the NSA “primarily focuses on coordination
and information-sharing” in order to “create[e] more efficiency and reliable implementation of
[aggregated demand response] activities in Kansas” it is “well within the bounds of state
jurisdiction.”??

20. As to whether the NSA is preempted by federal law, the Order states that “it may
be improper for the Commission to... influence customer participation in wholesale market
aggregation activities,” but it does not believe that the NSA does so.?* The Order cites paragraph

54 of FERC Order 719-A and Hughes v. Talen Energy Marketing, 578 U.S. 150, 164, LLC, 136

S.Ct. 1288, 1298 (2016) for what it purports to be the legal test for whether a state’s attempted

20 14,
2 1d., 9 14.
24,
=y
214,



regulation of wholesale activity is preempted: whether the state is “attempt[ing] to regulate
wholesale rates.”?

21. The Order asserts that because Evergy “testifies that the intent of its proposed tariff
updates is to ensure the safety and reliability of the grid,” and that Evergy “does not seek to bar
participation in wholesale markets,” the tariffs are, therefore, “not aimed directly at wholesale
markets.”26

22. The Order also states that the fact that the proposed tariffs dictate whether
customers may participate in the SPP market, by requiring Evergy’s consent, is not “aimed at” the
wholesale market because the tariff prohibits Evergy from “unreasonably” withholding or delaying
consent, and because it is not aware of “any issues arising from” a provision in Evergy Central’s
tariff requiring Evergy’s consent.?’” The Order also points to the tariff provisions requiring that
customers report to Evergy and interprets those requirements as limiting Evergy’s approval
determination as limited to only “a ministerial exercise allowing Evergy to confirm it has all the
information it needs,” as specified in the tariff.?® The Order concludes that these facts mean the
NSA tariffs “are not aimed at wholesale market rates or participation” and are instead ““a means by

which Evergy and the Commission fulfill their duties to protect the safety and reliability of the

grid.”?

2 Order, § 17.
% 14,9 18.

27 14420,
BId.
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GROUNDS FOR RECONSIDERATION

L. The Commission does not have authority to regulate electricity customers.
23.  The Order is unlawful and exceeds the Commission’s jurisdiction.
24.  The Order concedes that the Commission does not have authority to regulate

customers’ choices of whether and when to use electricity.’® It nevertheless contends that the
Commission has inherent authority to regulate that same activity by customers—determining
whether and when to use electricity—when the Commission deems such choices to have a
“substantial effect on the capacity and by extension, safety of the grid.”3! There are three
fundamental problems with the Commission’s reasoning. First, the Commission’s power, while
broad within the scope provided by statute, is limited to regulating utilities. The Legislature has
not provided authority to regulate activities by entities that are not public utilities. Second, the
Evergy tariffs do not regulate the relationship between the utility and its customers, as the Order
contends. Rather, the tariffs regulate the relationship between the customer and SPP. Third, the
record in this case does not substantiate the premise that all demand response activities covered by
the Evergy tariffs have “substantial effect” on capacity and safety of the distribution grid.

25.  The tariffs approved by the Order attempt to regulate non-jurisdictional services,
provided by entities that are not public utilities, to wholesale markets. That is beyond the
Commission’s authority to regulate.

A. The Commission Does Not Have Implicit Authority to Regulate Everything That
Affects the Electricity Grid.

26.  Kansas agencies have limited authority and limited powers and may not exceed

their express authority. As an administrative agency created by the Legislature, the Commission

30 Order, 9 14.
.
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has “no general or common law power that can be exercised...”** Every act by the Commission
must be based on authority either expressly provided by a statute “or by clear implication from the
express powers granted.”* Agency regulation that extends beyond what the Legislature has
authorized and exceeds the agency’s jurisdiction is unlawful, just as regulation that violates a
statute. >

27. The Commission’s authority to approve tariffs is limited to regulating
“jurisdictional services” provided by “public utilities” to the public.>> That is, the Commission’s
authority is premised on a proposed tariff pertaining to a jurisdictional service and rendered by a
public utility. Unless a tariff meets those predicates, there is no authority to approve the tariff. Or,
as Staff correctly noted in its Closing Brief: “the KCC may investigate, fix, establish and consent
to rates charged, compel compliance and issue penalties by public utilities within the state... [and]
require public utilities to establish just and reasonable rates in order to maintain reasonably
sufficient and efficiency service.”>¢
28. Customers are not “public utilities.” The Kansas Legislature has not provided the

Commission with authority to regulate non-utility entities when they provide demand response

services to wholesale markets.?” As Staff’s Closing Brief correctly conceded, “there is no existing

32 Pork Motel, Corp. v. Kans. Dept. of Health & Env’t, 234 Kan. 374,378, 673 P.2d 1126 (1983).
33 Ft. Hays St. Univ. v. Univ. Ch., Am. Ass’n of Univ. Profs., 290 Kan. 446, 455, 228 P.3d 403 (2010).

3% Kan. Comm’n on Civil Rights v. U.S.D. No. 51,243 Kan. 137, 144, 755 P.2d 539 (1988) (“A rule or
regulation which goes beyond that which the legislature has authorized, or which violates the statute, or
which alters, extends, or limits the source of its legislative powers is void. (internal quote omitted));
Woods v. Midwest Conveyor Co., 231 Kan. 763, 771, 648 P.2d 234 (1982) (an agency ‘“cannot pull itself
up by its own boot straps” and expand its authority expressly conferred by the Legislature).

3 K.S.A. 66-101¢; see also K.S.A. 66-101b.
3¢ Staff Closing Br. at p. 27 (emphasis added).

37 In contrast, other states have authorized their commissions to regulate demand response activities by
non-utility entities. See e.g., Ark. Code § 23-18-1003(a), (b) (providing the state commission with explicit

11



Kansas law directly applicable to demand response activity in SPP’s wholesale markets via
Evergy’s customers and grid.”*® That should be the end of the question. Commission jurisdiction
cannot be expanded beyond regulating public utilities “merely by inclusion of a provision in the
utility’s tariff which seeks to reach beyond such relationship” to regulate the activities of the
utility’s customers.’

29. The Order does not clearly identify a statute providing the Commission’s claimed
authority to regulate the choices made by non-utility entities to engage in non-jurisdictional
activities. The Order refers to arguments made by CURB, Evergy, and Voltus, which identified
two statutes: K.S.A. 66-101 and 66-1283(2)-(3).** Neither of those statutes provides the

Commission with authority to approve Evergy’s tariffs.

authority to regulate third-party demand response and to set the terms and conditions by which demand
response aggregators may operate); Pennsylvania 2008 Act 129, Public Law 1592 (authorizing the state
regulatory commission to regulate Conservation Service Providers, which is broadly defined to include
third-party demand response aggregators); 66 Pa. Stat. §§ 2806.1(m), 2806.2; Md. Code Ann., Pub. Util.
§ 1-101(1)(1); Order No. 84275, In re Investigation of the Regulation of Curtailment Service Providers,
Case No. 9241, at 7 (Md. Pub. Serv. Comm’n Aug. 22, 2011) (Maryland’s Public Service Commission
has jurisdiction over “electricity suppliers,” which includes demand response aggregators).

38 Staff Closing Br. at pp. 27-28.

3 Brooks v. Toledo Edison Co., 169 P.U.R.4" 179, 1996 WL 331201 *13 (Ohio Pub. Util. Comm’n,
1996).

40 Order, 49 11-14. The Order refers to CURB’s argument that the Commission should have power to
regulate customers’ use of electricity in order “to fill a regulatory gap.” Order, § (citing CURB’s Brief in
Support of Non-Unanimous Settlement Agreement at pp. 16-17). CURB cites no law in support of that
claim. Instead, it cites a law review article for the proposition that the electrical system is complex and
becoming more complex and then asserts that “[g]ood public policy dictates that... a public utility
regulator’s duties and discretion must be broad enough to regulate... consumers’ use of technologies that
facilitate a retail customer’s Demand Response.” /d. Respectfully, CURB’s opinion of “good policy” or
the perceived need to “fill a regulatory gap” is not the basis for agency authority; authority must be traced
to a legislative grant through statute. Cf. Fort Hays, 290 Kan. at 460 (holding that even “a valid public
policy concern” is “for the legislature to resolve” and cannot confer authority that does not “clearly arise”
from express statutory authority); Willcott v. Murphy, 204 Kan. 640, 647, 465 P.2d 959 (1970) (when the
Legislature omits regulation of a service or activity, an agency’s otherwise broad and discretionary power
does not include authority to regulate in the gap left by the legislature); see also Brown v. U.S.D. No. 333,
261 Kan. 134, 141-42, 928 P.2d 57 (1996) (the Legislature expresses its intent through the text of the
statutes it adopts and the courts cannot give effect to something different based on what the law should

be).
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30. A statute such as K.S.A. 66-101, permitting an agency to do whatever “necessary”
to its jurisdiction, does not extend the scope of an agency’s authority; it only permits the agency
to act within the scope of authority granted by other statutes.*! Thus, to claim that its Order is
authorized by K.S.A. 66-101, the Commission must first point to a separate statute providing
specific authority to act before the general permission to do what is “necessary” to that jurisdiction
“comes into play.”*> The Commission has not pointed to any such statute, because no such statute
exists.

31. Section 66-1283 also fails to provide the authority the Order claims to regulate
private customer demand response activities at SPP. Section 66-1283 requires that the Commission
“permit public utilities to implement commission-approved demand-side programs and cost
recovery mechanisms.”* And, demand-side programs are defined as “any program conducted
by... [a]n electric utility.”** The Commission’s authority under K.S.A. 66-1283 is confined to
approving or rejecting demand-side programs proposed by public utilities; it does not permit the
Commission to regulate demand response activities by entities that are not public utilities. In fact,
to the extent K.S.A. 66-1283 is relevant at all, the Legislature’s omission of any authority over
non-utility demand response belies any claim that the Commission can regulate private demand

that does not involve public utilities.*

4 See Durrett v. Bryan, 14 Kan.App.2d 723, 728, 799 P.2d 110 (1990) (rejecting argument that a general
authority to make all reasonable rules and regulations necessary to an agency’s authority expands the
scope of its authority).

21d.
B K.S.A. 66-1283(c)(1)(A) (emphasis added).
“K.S.A. 66-1283(a)(3) (emphasis added).

4 K.S.A. 66-1823 was enacted in 2014 as House Bill 2482, 2014 Kansas Laws ch. 66 (Energy Efficiency
Investment Act), after FERC Order 719 and the Commission’s conclusion in Docket 10-GIME-215-GIE
that Kansas law does not bar private customer demand response in wholesale markets. The Legislature

13



32. Evergy also argued in the prior phase of this case that, while no Kansas law provides
“explicit” authority for the Commission to regulate private customers’ relationships with SPP, the
Kansas Supreme Court recognized the Commission’s authority to regulate anyone and anything
that “bears upon” a utility’s ability to provide service.*® Such a broad delegation of legislative
power would be effectively limitless, since nearly every activity in modern society utilizes utility
service and therefore “bears upon” it in some way. However, even a cursory reading of the case
that Evergy cites reveals that the Kansas Supreme Court did not recognize such limitless authority.
Instead, it recognized a very specific and narrow scope of authority, based on a 1917 case,
permitting the Commission to impose reasonable limits on liability for interruptions in utility
services because liability in that context is inseparable from defining the level of service required
and rates.*’ There is no analogous longstanding case addressing demand response, nor any claim
that customers offering demand response to SPP is inseparable from defining service or setting
rates for retail service. In fact, customers in Kansas and other states have been providing demand
response to wholesale markets for years without any documented impact on rates, much less a
demonstration that such wholesale demand response activity is inseparable from retail rates. The
Danisco holding is inapposite and does not support expansion of the Commission’s jurisdiction to

anything bearing upon the utility, as Evergy claims.

did not provide the Commission with authority to regulate such private demand response activities when
it provided limited authority to regulate public utility demand response programs.

46 Br. in Supp. Of Non-Unanimous Stipulation and Agreement of Evergy Kansas Central, Inc., Evergy
Kansas So. Inc. and Evergy Metro, Inc. at p.13 (citing Danisco Ingredients USA, Inc. v. Kansas City
Power & Light Co., 986 P.2d 377, 382-86 (Kan. 1999)).

47 Danisco, 986 P.2d at 379-83. Importantly, the court was not presented with the question of whether the
Commission could impose any limits, since the parties stipulated for purposes of that case that it could; it
was only asked whether the limits imposed were reasonable. /d. at 381.

14



33. There is also no limiting principle to the Commission’s jurisdiction if it were
authorized to regulate whatever “bears upon” (i.e., affects) a utility’s “capacity,” as the Order
contends. Customers switching from gas to electricity for space or water heating, or from a
gasoline to an electric vehicle, or any number of customer choices and behavior “bear upon” the
utility’s available capacity. For that matter, so do private businesses installing energy efficient
appliances, load controls, and behind-the-meter generation. For example: Evergy’s unregulated
subsidiary offers “solar services agreements” behind the meter and without Commission

approval.*®

Tellingly, Evergy does not claim that the Commission can regulate its currently-
unregulated solar service agreements based on whether the load reductions and behind the meter
generation provided by those agreements “bear upon” the regulated utility.

34, Neither the Order nor any party to this case has provided an appropriate limiting
principle. In modern society, nearly every activity will have some effect on the electric utility.
Under the Order’s premise that the Commission has implicit authority to regulate all private
activity by non-utility entities that affects the utility, the Commission’s jurisdiction would be

nearly limitless. Such an interpretation of the Commission’s authority has no basis in the enabling

statutes and would be untenable.

8 See, e.g., https://newsroom.evergy.com/2022-02-07-The-City-of-Osawatomie,-Evergy-announce-solar-
development-agreement; https://blog.evergyenergypartners.com/case-study-baldwin-solar; Executive
Summary, Spring Hill School District Solar + Controls Project (Jan. 12, 2021) (attached as Exhibit 1);
Solar Services Agreement between Evergy Energy Solution, Inc. and Spring Hill USD 230 (March 31,
2021) (attached as Exhibit 2).
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B. The Tariffs Impermissibly Regulate the Relationship Between Customers and
SPP, Rather Than Regulating the Relationship Between Evergy and Its
Customers.

35. The Order also contends that it can “regulate aspects of the relationship between
the Commission [sic, utility] and its customers.”*® However, that is not what these tariffs do.
Rather, the tariffs dictate whether and on what terms “a customer [may] participate in the SPP’s
Integrated Marketplace Demand Response program.”® That is a relationship between the
customer and SPP, not between Evergy and the customer. Further, the obligations imposed by the
tariffs all relate to the customer’s activities within the SPP market.

36. CURB argued in its Brief that imposing conditions on private demand response
participation in the SPP market through Evergy’s tariffs is appropriate because tariffs are the
conditions that regulate the relationship between the utility and customers.>! That argument is
circular: defining a tariff as regulating conditions of service and defining conditions of service as
whatever Evergy imposes through a tariff. The relevant question under the applicable statute,
which CURB’s reasoning avoids, is whether the tariff refers to “jurisdictional services to be
rendered by such electric public utilities.”>? The tariffs approved by the Order in this case do not
define the scope of jurisdictional services provided by Evergy to the customer; they prohibit or

condition non-jurisdictional services offered by customers to SPP. The Commission has no

YId.
39 Order, Ex. 1 § 7.12, Exhibit 2 § 7.13.

S CURB Brief p. 15, citing Southwestern Bell Tel. Co. v. Kan. Corp. Comm’n, 233 Kan. 375, 377, 664
P.2d 798 (1983)).

S2K.S.A. 66-101c; see also Mapco Interstate Pipeline Co., Inc. v. State Corp. Comm ’n, 10 Kan.App.2d
527,531, 704 P.2d 989 (Ct. App. 1985) (noting potential legitimate topics for tariffs as including “matters
such as billing procedures or service cutoffs.”)
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authority to regulate the relationship between customers and third parties merely because it inserts
those obligations into a utility tariff.

C. The Order’s Factual Premise Is Unsubstantiated In The Record.

37. Even if the Commission had explicit authority to regulate non-utility entities that
have secondary effects on the utility’s capacity and “safety of the grid”—which it does not— the
Order would still be in error because there is no factual record in this case that all of the demand
response activities regulated by the approved tariffs will have, or are even likely to have, “a
substantial effect on the capacity, and by extension, safety of the grid.”>* Demand response is a
reduction in load, which generally has fewer potential impacts than increases in load. Moreover,
since SPP is the transmission operator and charged with accounting for potential transmission
impacts, only impacts to the distribution grid are potentially at issue. Yet, nothing in the record
identifies what impacts to the distribution grid are possible, the physical events that would cause
such impacts, or the amount of demand response that would have to occur for such physical events
and impacts to result. Nor did any party identify a single instance of an unsafe grid event in any
other state where demand response participation in wholesale markets occurs.

38. Evergy identified several “challenges” from customers providing demand response
to SPP. Those included customer “education” about the role of Evergy, alleged inaccuracies (in
Evergy’s view) in registration materials provided to SPP, and unspecified “instances” where a
customer changed its mind after signing a contract to offer demand response to SPP. Even if those

concerns accurately described actual “challenges” to Evergy, they relate to customer service and

marketing issues between Evergy and its customers and between demand response aggregators

53 Order 9 14.
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and their customers. Accordingly, Evergy’s claimed “challenges” are not issues of grid reliability
or safety.

39. As to grid impacts, Evergy only offered speculation that “other challenges [could]
arise,” if Evergy is unable “to accurately forecast load patterns,” which in turn could affect its
resource-planning.>* Not only did Evergy fail to substantiate that concern, it failed to explain why
the notifications it already receives from SPP when demand response registers, which provides
more information to Evergy than many of the other inputs to resource-planning (fuel prices, load
growth, interest rates, etc.), is insufficient.

40. The only example of a potential grid impact identified as a potential “challenge” by
Evergy is potential “rapid fluctuations in load in response to wholesale pricing signals, that could
potentially disrupt grid operations, particularly during periods of stress on the distribution system
such as extreme weather events.”> Those claims are not only vague, but entirely speculative.
There is no indication of how much demand response would have to occur for fluctuations in load
to actually affect grid operations. Nor, for that matter, is there any connection between the
registration and performance reporting obligations imposed through the tariffs and the ability to
avoid the alleged impact from load fluctuations and grid operations.

41. Notably, other states with active demand response participation do not impose these
obligations to obtain utility permission or provide any reporting beyond the system operator’s
procedures. The Commission needs only look to its neighbor for a demonstration of how the terms
and requirements of the tariffs are unnecessary. The Missouri Public Service Commission recently

issued an order partially reversing Missouri’s prohibition on wholesale demand response

% Tves Dir. 13:22-14:5.
3 Tves Dir. 14:6-9.
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participation, lifting its Order 719 opt-out for large commercial and industrial customers.®
Critically, the Missouri Commission did not attempt to impose a retail tariff conditioning or
restricting wholesale market participation on additional registration, reporting, and state-level
review. Rather, the Missouri Commission relied on a report provided by the Lawrence Berkeley
National Laboratory, finding that “experience in other states indicates that ARCs can operate in
vertically integrated states without comprehensive state-level requirements beyond those in place
at the RTOs.”>’ The Missouri Commission further found that each relevant RTO (SPP and the
Midcontinent Independent System Operator) had sufficient rules to address issues of concern.”®
These rules—including information-sharing requirements and opportunities for the applicable
utility to object to a retail customer’s participation®®—are likewise sufficient here, without any
need for this Commission to trespass into FERC’s exclusive wholesale domain.

42. For each of the foregoing reasons, the Order exceeds the Commission’s jurisdiction
by regulating non-jurisdictional services provided by non-utility entities. The Commission has no
authority to regulate any activity by non-utility entities based on effects on the electrical grid. But,
even if it did, the record in this case does not substantiate any such effects, much less connect the

regulations imposed by the tariffs and avoidance of such effects.

56 Order Partially Modifying the Commission’s 2010 Order Regarding ARCs, In re: Establishment of a
Working Case Regarding FERC Order 2222, No. EW-2021-0267 (Oct. 12, 2023).

ST Id. at 7 (citing Lawrence Berkeley National Laboratory Report: Regulation of Third-Party Aggregation
in the MISO and SPP Footprints, Forrester, Triedman, Kozel, Brooks, Cappers (Apr. 2023), filed in No.
EW-2021-0267 (May 24, 2023)).

8 Id. at 7-8.
M Id.
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I1. The Commission Erred because the Regulation of Registration, Qualifications,
and Performance of Resources in Federally Regulated Wholesale Markets Is
Preempted by the Federal Power Act.

43. The Commission’s Order is also in error because the Commission may not approve
tariffs that aim at activities in the wholesale market, which federal law precludes states from
regulating.®® The Order incorrectly concludes that the tariffs are not preempted because Evergy
intends the tariffs to address impacts on retail service and the distribution system, rather than to
establish wholesale rates. The Order’s reasoning misstates the law on preemption, which turns on
the activity the regulation targets or aims at, based on which activities the regulation attaches to
and seeks to affect, not the subjective intent of Evergy or the Commission.®! It is not disputed—
in fact, the Commission affirmatively concedes—that the tariffs impose a “requirement that
Evergy grant ‘consent’ for customers to participate in DR” in the wholesale market.®* The activity
that the tariff attaches to is a wholesale activity. The preemption inquiry ends there. That regulation
is preempted, regardless of the professed intent to protect distribution grid safety or reliability.

44.  FERC has exclusive authority to set eligibility criteria, reporting, performance

monitoring, and other terms of participation of resources in wholesale markets, including

resources composed of retail customer actions or that connect at the distribution system in

80 See generally Sierra Club’s and Vote Solar’s Brief in Opposition to Non-Unanimous Settlement
Agreement, Docket No. 23-EKCE-588-TAR (December 27, 2022) at 15-21.

81 NARUC, 964 F.3d at 1188; see also Hughes, 578 U.S. at 1299 (a state law nominally governing
generation facilities, but that “operates within” wholesale markets by achieving a particular effect in that
market, is aimed at matters within FERC’s jurisdiction and preempted); N. Nat. Gas Co. v. State Corp.
Comm’n of Kan., 372 U.S. 84, 91-92 (1963) (invalidating an order from this Commission regulating
production of gas, which is otherwise a state power, because it is “directed at” and indirectly regulates
wholesale gas transactions); see also Evergy Resp. to Staff Report and Intervenor Comments at 10
(acknowledging that the Commission cannot impose conditions of service that are “aimed directly at
[wholesale] markets” (quoting FERC Order 841-A at §41)).

62 Order, 9 19.
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wholesale markets.®> When federal law preempts “the field,” there is no place for state
regulation.®* Thus, no state may impose regulations that directly aim at wholesale market
participation or that preclude FERC from regulating wholesale markets comprehensively and
effectively.®® Field preemption prohibits not only state regulation that directly contradicts FERC
regulation, but also state regulation that imposes additional burdens on wholesale market
participation that FERC sought to avoid. In fact, even complementary parallel state regulation is
preempted. %

45. The Order fails to distinguish or otherwise meaningfully grapple with the governing
case law on this issue, including the holdings in EPSA, Hughes, or NARUC. The Supreme Court’s
decision in Hughes rejected a state attempt to encourage construction of in-state generation—
which is a legitimate state activity—because the state did so by attempting to affect the wholesale
market. As the Supreme Court held, “States may not seek to achieve ends, however legitimate,
through regulatory means that intrude on FERC’s authority over interstate wholesale rates...”®’

46. Importantly, contrary to the Order’s apparent belief that federal preemption only

applies to setting wholes rates, FERC’s exclusive jurisdiction extends to all of the federal market,

16 U.S.C. § 824d(a); Hughes v. Talen Energy Marketing, LLC, 578 U.S. 150, 153-54 (2016) (FERC
has exclusive jurisdiction over wholesale sales of electricity in interstate commerce), 163 (states overstep
their jurisdictional bounds by attempting to regulate what is reserved to FERC’s exclusive authority);
Nat’l Ass’n of Regulatory Util. Commissioners (“NARUC”) v. FERC, 964 F.3d 1177, 1181 (D.C. Cir.
2020) (FERC has “exclusive authority over the regulation of”” not only the sale of electricity at wholesale,
but “any rule or practice affecting such rates”).

84 See, e.g., State ex rel. Fatzer v. Sinclair Pipe Line Co., 180 Kan. 425, 437,304 P.2d 930 (1956)
(interpreting field preemption to limit the Commission’s authority to regulating in-state utilities, which
“does not include the power to directly regulate or to burden interstate” activities (emphasis added)).

8 NARUC, 964 F.3d at 1188.

% Arizona v. U.S., 567 U.S. 387, 401 (2012) ("Where Congress occupies an entire field... even
complementary state regulation is impermissible. Field preemption reflects a congressional decision to
foreclose any state regulation in the area, even if it is parallel to federal standards.")

7 Hughes, 578 U.S. at 164.
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including “the criteria for participation in those markets”® Therefore, the Commission is not only
precluded from setting wholesale rates, but also from establishing criteria or requiring state
approval (via the utility) to register, monitor, and enforce performance within the wholesale
markets, as the tariffs attempt to do.

47. Case law is equally clear that states may not limit or condition retail service to target
wholesale activities based on the purported indirect impact those activities have on retail service.’
Thus, as FERC has unequivocally stated, FERC “has exclusive jurisdiction over the participation
of [resources] in the organized wholesale electricity markets, including the terms of eligibility for
the participation of such resources.”’

48. FERC’s rules and SPP’s tariff set the requirements for registering a demand
response resource and participating in the wholesale market. The demand response resource must
“meet[] the necessary technical requirements under the tariff, and submit[] a bid under the [FERC]-
approved independent system operator’s or regional transmission organization’s bidding
rules...””! SPP’s FERC-approved tariff further specifies the information that must be disclosed,

when those disclosures must occur, and ensure that market participants are providing the demand

response they offer into the market.”?

% Order 2222 at P 57.

% NARUC, 964 F.3d at 1187; see also La. Pub. Serv. Comm’n v. Federal Commc ’ns Comm’n et al., 476
U.S. 355, 374-75 (1986) (an agency cannot confer power onto itself, especially to expand its authority
beyond what Congress conferred); City of Providence v. Barr, 954 F.3d 23, 34-35 (1st Cir. 2020)
(agencies cannot expand their authority by imposing new conditions not permitted by statute).

0 Advanced Energy Econ., 163 FERC q 61,030 at P 36 (2018) (emphasis added); see also id. at P 37 (“A
provision directly restricting retail customers’ participation in organized wholesale electricity markets,
even if contained in the terms of retail service, nonetheless intrudes on the Commission’s jurisdiction over
the wholesale markets”).

118 C.F.R. § 35.28(g)(1)(i)(A).
2 Dixon Resp. Test. at 18 (explaining FERC and system operator oversight); see also Ives Dir. 10:3-11:9.
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49. The NSA would add a layer of state-level registration, qualification, audit, and
performance review (implemented and enforced by Evergy) to FERC’s market rules. This
additional regulatory layer requires more red tape, more time, and more transaction costs’> which
interferes with FERC’s uniform requirements for qualification and performance in wholesale
markets. In fact, the requirements imposed by the tariffs approved by the Order track the arguments
made by those opposed to Order 719 and that Evergy contends have been insufficiently addressed
by FERC.” In other words, the tariffs second-guess and try to impose different policy choices
other than those FERC made. If the Commission or Evergy has a policy concern about the
sufficiency of information sharing and performance monitoring, it can and should take that up with
SPP and FERC. The Commission may not attempt to fix perceived shortcomings in SPP’s tariff
by imposing a second, state, layer of regulation. Thus, in addition to being field preempted, the
tariffs are also preempted because they conflict with FERC’s rules.”

50. The Federal Power Act provides that only FERC may set the rules and regulations

for wholesale markets.’® The Act does not permit FERC to re-delegate that power to states. Nor

3 Dixon Resp. Test. at 29 (a state registration process before registering with SPP adds time and slows
down registration, delaying revenue to the customer and increasing business costs).

4 See e.g., Ives Dir. 6:8-16, 8:1-9:3. To the extent the Commission and Evergy believe insufficient
information is provided through the SPP process, the remedy is to engage in the stakeholder process at
SPP and appeal to FERC. See, e.g., The Kansas Corporation Commission’s Notice of Intervention and
Initial Comments, Docket No. RM21-14-000 (July 23, 2021) at 12 (“The KCC recognizes that policies
and safeguards can be implemented to ensure that system reliability can be maintained with the expansion
of participation by demand response aggregators in wholesale markets”).

5 Farmland Indus., Inc. v. Kan. Corp. Comm’n, 37 P.3d 640, 1040 (2001) (the Commission may not
issue orders that are inconsistent with FERC approved tariffs).

7616 U.S.C. § 824d(a); NARUC, 964 F.3d at 1187-88 (opt-out provisions allowing states to determine
whether customers may participate in wholesale market would violate “well-established principles of
federal preemption” because such prohibitions “aim at” activities that only FERC may regulate);
Advanced Energy Econ., 161 FERC 4 61,245, at P 61 (2017) (state action that prohibits participation in
wholesale markets “impermissibly intrudes upon the wholesale electricity market, a domain Congress
reserved to the Commission alone™); Participation of Distributed Energy Res. Aggregations in Mkts.
Operated by Reg’l Transmission Orgs. and Indep. Sys. Operators, 172 FERC § 61,247, at P 58 (2020)
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does Order 719 purport to do so. Order 719 is not addressed to states at all; rather, it instructs
wholesale market operators which bids to accept. SPP is to accept demand response bids, except
if “the relevant electric retail regulatory authority prohibits such customers' demand response to
be bid into organized markets by an aggregator of retail customers.”’” Order 719 requires SPP to
play a ministerial gatekeeping role by making a binary determination of whether state law
categorically “prohibits customers’ demand response to be bid into organized markets” or not.”
Order 719 does not delegate authority to the states to impose interstitial regulations and conditions
on customers providing demand response in wholesale markets. There is no dispute that there is
no Kansas law prohibiting customers from offering demand response into the wholesale market.”

51. Here, the Order asserts that because Evergy “testifies that the intent of its proposed
tariff updates is to ensure the safety and reliability of the grid,” and that Evergy “does not seek to
bar participation in wholesale markets,” the tariffs are, therefore, “not aimed directly at wholesale

markets.”®" However, what matters is not the “intent” of the tariffs or what Evergy “seeks” to do;

rather, what matters with regard to a federal preemption analysis is what the tariffs objectively do.

(“Order 2222”) (FERC cannot permit states to prohibit participation in wholesale markets because
Congress provided that only FERC may regulate participation in wholesale markets).

7718 C.F.R. § 35.28(g)(i)(iii).

8 Order 719 at PP 155, 158(¢), (k); EPSA, 577 U.S. at 275; Wellinghoff Dec. q 26 (“FERC adopted
provisions in Order 719 for states to categorically limit retail customer participation in wholesale
markets...”).

" In re Investigation into Laws and Regulations Relating to Demand Response and Scarcity Pricing,
Order Closing Docket, at 4-5 94 7, Docket No. 10-GIME-215-GIE (Kan. Corp. Comm’n, May 13, 2011),
(Order mailed May 16, 2011) (noting that comments submitted by parties “confirmed the Commission’s
belief that Kansas law and rules and regulation did not prohibit FERC policy outlined in FERC Order 719
and 719-A... the Commission concluded Kansas law would permit a retail customer to participate in this
policy.”).

8 Order at P 18. (emphasis added).
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And here, the NSA aims directly at wholesale market participation by regulating eligibility and

reporting requirements.

52.

Rather than looking for Evergy’s subjective “intent,” the Commission must look to

the plain text of the tariffs themselves to determine what they objectively do. Here, the text of the

tariffs target wholesale market participation and not impacts to the distribution system. For

example, the proposed tariffs provide:

Evergy’s “express written consent is necessary for a customer to participate in the
SPP’s Integrated Marketplace...”®!

“A Retail Customer requesting Evergy’s consent... fo participate in the [SPP]
Integrated Marketplace Demand Response program(s)... must first submit this
Schedule 1... at least thirty (30) days prior to the date the Retail Customer’s DRA
register the Retail Customer’s load with SPP.”%?

Customer must describe devices to be installed “for purposes of managing and tracking
the Retail Customer’s participation in SPP’s Integrated Marketplace...”’

“Evergy’s written Consent is necessary for a Retail Customer to participate in SPP’s
Integrated Marketplace Demand Response program(s).”%*

“The Retail Customer’s participation in SPP’s Integrated Marketplace... will at all
times respect the operational constraints identified by Evergy in the course of Evergy’s
SPP registration review process...” %

“The Retail Customer’s offered load for participation in the SPP’s Integrated
Marketplace. .. will reflect verifiable demand reduction and will comply with SPP rules
regarding establishing the Retail Customer’s baseline and measurement and
verification.”%

81 Order, Ex
82 Order, Ex
8 Order, Ex
8 Order, Ex
8 Order, Ex
8 QOrder, Ex

.lat§7.12, Ex. 2 at § 7.13.

.3 atp. 1; see also Order, Ex. 4 at p. 1 (same but referencing Schedule 1A).
.3atp.2,Ex. 4atp. 2.

.3atp.2,Ex. 4atp. 2.

.3atp.2,Ex. 4atp. 2.

.3atp.3,Ex. 4atp. 3.
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- “The Retail Customer’s participation in SPP’s Integrated Marketplace... will not in

any manner result in double compensation for a resource, double counting of a

resource...”?’

- “The Retail Customer’s participation in SPP’s Integrated Marketplace... must at all
times comply with... the governing documents of SPP.”%8

- “Upon request by Evergy, the Retail Customer must provide a copy of any agreement
it has entered with the [aggregator| governing participation in SPP’s Integrated
Marketplace...”®

- The customer must report at least quarterly to Evergy the “Demand Response potential
(MW) for the resource as listed in the Registration package to SPP” and “the total
demand response performance for the resource for the reporting period, in MWh that
“should match performance reports submitted to SPP.”*°

53. The Order characterizes these requirements as a “ministerial exercise;”°! but that
does not change the fact that the activity being regulated is a wholesale activity.

54.  Missing from the tariffs is any reference to, or regulation of, actual impacts to the
distribution system. The various terms and conditions apply specifically because of, and only
because of, participation in wholesale markets. The tariffs do not demand information about loads
and potential load swings from all customers; the tariffs require this information only from
customers participating in wholesale demand response. Customers may turn their facilities on or
off — or ramp them up or down — due to any number of different circumstances, and they frequently

do so. Whatever load swings may occur because of those changes are unaddressed, while all

demand response participation is regulated under the tariffs regardless of whether it has any impact

87 Order, Ex. 3 at p. 3, Ex. 4 at p. 3.
8 Order, Ex. 3 atp. 3, Ex. 4 at p. 3.
% Order, Ex. 3 at p. 3.

% Order, Ex. 2.

1 Order, 9 21. The Commission’s characterization is further contradicted by the tariffs’ imposition of
additional, substantive requirements—such as a prohibition on “double compensation,” which SPP does
not prohibit. Sierra Club & Vote Solar Opp’n Br. at 8 n.24. The Commission’s Order failed to address
this argument.
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on the grid. A residential customer with a smart thermostat enrolled in a demand response program
is regulated, while a large industrial electric arc furnace tripping offline is not. That mis-match
between the alleged grid impact concerns and the scope of the tariffs therefore also belies the claim
that the tariffs are intended to address grid impacts. In short, the application of the tariffs is
premised only on the wholesale activity and not on impacts to the distribution grid. That is
quintessential regulation aimed at wholesale market activity, and not at safety and reliability of the
distribution system, as Evergy insists.”?

55. The Order also contends that one existing demand response tariff already similarly
addresses demand response participation, and that the Commission “is not aware of any issues
arising from this provision.””> However, whether the Commission is “aware of any issues” is
irrelevant to a federal preemption analysis. Moreover, it is equally irrelevant how long the existing
tariff provision had been in place or how similar it is to the proposed revised tariff provision.**

56. The Commission has authority to regulate actual impacts to the grid to ensure safety
and reliability. But that is not what the tariffs approved by the Order do. Instead, the tariffs regulate
whether a customer can participate in the market.”> At best, the tariffs are intended to monitor and
approve market participation because of potential downstream impacts on safety and reliability.

But regulating wholesale participation in order to address downstream distribution system impacts

%2 Evergy Resp. to Staff Report and Intervenor Comments § 25.
% Order, 9 20.

% Id. (discussing the similarity between the existing tariff provision and the revised tariff provision). The
Order omits that it is also true that customers provide demand response to wholesale markets in other
states without any additional state-imposed information and reporting obligations and the Commission is
also not aware of any impacts to grid reliability or safety in those states.

% Staff Closing Br. at 9 (“Evergy’s requested tariff changes set out to establish the structure and
parameters under which Evergy retail customers could participate in wholesale demand response
activities...”).
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is exactly what states cannot do: “States may not seek to achieve ends, however legitimate, through
regulatory means that intrude on FERC’s authority over interstate wholesale rates.””¢

CONCLUSION

57.  For the reasons discussed above, the Commission’s Order is incorrect and improper
due to several errors of law and fact. As a result, the Commission should grant Sierra Club and

Vote Solar’s motion for reconsideration.

Respectfully submitted,

Teresa A. Woody (KS Bar No. 16949)

David C. Bender (admitted pro hac vice)

Attorneys for Sierra Club and Vote Solar

% Hughes, 136 S.Ct. at 1291.
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STATE OF MISSOURI )
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I, Teresa A. Woody, of lawful age and being duly sworn, state and affirm the following: that I
am counsel for Sierra Club and Vote Solar in this matter; I have read and reviewed the above and
foregoing Petition for Reconsideration and the contents thereof are true and correct to the best of
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Exhibit 1

EXECUTIVE SUMMARY

TO: Spring Hill Schoo! District

FROM: EnergyLink/Evergy Team

RE: Spring Hill High School Solar + Controls Project
DATE: 1.12.21

EnergyLink, a trusted local Missouri solar contractor, was asked to provide the feasibility and potential design of a
sustainability project for the Spring Hill School District. From the initial assessment including review of past utility usage
and costs, the EnergyLink team has designed a plan and determined a partnership with Evergy would provide the Spring
Hill School District with the best solution.

The Executive Summary below and the following proposal highlight both the engineered solution and financial structure
utilized for this project. EnergyLink will construct and maintain the physical solar array and building controls, and Evergy
will expand their renewable energy portfolio to own these systems through their Solar Service Agreement (SSA) thus acting
as the financial partner on this project.

Scope of Work:
1.  750.4 kW Ground Mount Solar Array
1. Gravel bed base
2. & perimeter fence
3. Located in the NE corner of the property
2. Upgraded BAS (Building Automation System) with integration of the solar array and Demand Management
programming
Financial Highlights:
1. Est. Year 1 Energy Savings - $113,384
2. Year 1 cash flow after SSA - $9,761
3. Cashflow over the life of the 20 year contract - $1,214,259
School District’s Mitigated Risk:
1. Project is backed by Evergy
2. The contract stipulated an Annual Performance Guarantee of 85%
3. No capital outlay for the School District
4. O&M costs are accounted for in the SSA - EnergyLink will maintain the system
5. Monthly performance reports will be provided
Construction Timeline:
1.  Slated to begin on-site construction May 2021 to be completed by the start of schooi in Augusi 2021
2. Construction timeline is based on a decision date of the board of February 18, 2021 (if the decision date is
later, it jeopardizes the completion timeline)
EnergyLink and Evergy will work with the schoal district to provide learning materials for the students of the school district
which includes:
Energy Management
Sustainability
Construction Management
Project Management
Engineering
Renewable Energy

ook wN

Our teams have much success in working with school districts and universities on projects such as this. We believe this is
an excellent pilot project for the schoof district with the thought of implementing these projects on other facilities at a later
date. We are excited for the opportunity and look forward to the future of this project.

Sincerely,
EnergylLink and Evergy Teams

= 2ty i Pl
LG I ‘!"‘::."."'
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SPRING HILL SCHOOL DISTRICT

SCHEMATIC DESIGN & ECONOMIC ANALYSIS
FOR SOLAR SERVICE AGREEMENT (SSA)

Jeremy Nolen, VP — Project Management

PHONE: 334.559.9239 | EMAIL:

Lindsay Freeman, Sr Business Development Manager
PHONE: 816.305.9578 | EmAIL:

Chris Jackman, Sr Product Manager

PHONE: B16.519.7613 | EmMAIL:

Dare: October 16", 2020
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ENERGYLINK OVERVIEW

Founded in 2010, EnergyLink LLC started as a residential energy systems and
weatherization contractor in Columbia, Missouri. Years of expanding both the market
segments we service as well as the energy solutions and products we offer has grown
us into the organization that we are today: a nationwide renewable energy and energy
efficiency developer that offers design-build-finance services to commercial and
nonprofit clients across ail industries, including engineering & design, financial &
economic analysis, and contracting & construction management. We apply these
services across a wide variety of product categories including solar energy, building
automation, energy storage, CHP systems, HVAC systems, thermal boundaries, LED
lighting, and more. We self-perform critical aspects of our design and installation
processes to keep costs low for our customers and possess a National General
Contractor A License. Unlike most contractors, we take on the responsibility and risk of
our systems’ performance through energy savings performance contracts (ESPCs),
ensuring our customers receive the full benefits of their projects while minimizing risk.

EnergyLink is committed to performing services that increase the cash flows of our
clients, the sustainability of our national ecosystem, and the quality of life of those in
the communities we serve. In accordance with that commitment to efficiency, we have
extensively vertically-integrated and are capable of designing and managing our own
projects without subcontracting key operations to third-parties, thus reducing costs and
increasing economic benefits. We bring higher value to our clients than traditional
contractors by providing alternative funding sources and securing rebate and grant
incentives. In addition, our firm prides itself on providing the highest and most
sophisticated solutions available to our clients, and we relentlessly search for the
cutting edge in energy technology to that end.

Thank you for your time and your consideration of our firm as your energy service
provider.

jnolen@goenergylink.com | lindsayfreeman@evergy.com




COMPANY RESUME

Vendor Contact Information:
lLegal Business Entity Name: EnergyLink LLC
Address of Business: 238 W 74" St #108, Kansas City, MO 64114

Primary Points of Contact: Jeremy Noien, VP — Project Management
Inolen@goenergylink.com; Caelan Gander, Project Manager,
crgander@goenergylink.com; Craig Stichter, Project Executive,
cstichter@goenergylink.com

Company Telephone Number: 816.929.8570
Company Background
Ownership Structure: No parents, affiliates, or subsidiaries
Business Type: LLC
Shareholders: Christopher [hler — CEQO; Scott Schnelle - CCO
Other States: Colorado, Kansas, lowa, Nebraska, Alabama, Kentucky

Experience
References and pictures from recent energy projects are listed in the Appendix.

Company Scale and Resources: EnergyLink employs 17 full time staff.
Personnel assigned to this project hold the following energy-related engineering
qualifications: NABCEP Certified Energy Practitioner, EPA Certified Renovator,
DOE Industrial Assessment Center Student Auditor, Building Performance
Institute (BP1) Certified Energy Auditor, National General Building Contractor A
(F11), Certified Energy Manager (CEM) Certificate coming Jan. 2020. In addition
to our core employee base, we have contracted with Tradesmen International to
scale up on demand and accommodate more and larger projects.

Other Relevant Information

EnergyLink is a reputation-based company and a trusted local partner that holds
the best interests of Kansas City organizations and the local community in mind.

EnergyLink is currently earning its DOE ESCO certification and its NAESCO
accreditation as an energy service performance contractor.

' e 1 | Pl 1 e
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DESIGNATED PROJECT DEVELOPMENT TEAM

Key Personnel

In addition to special attention and oversight from the owner, Chris Ihler,
EnergyLink will devote a management team of six highly qualified
individuals, working together to ensure the installation is completed
flawlessly. This team will be focused on your project from start to finish
through the duration of your project. In addition to these five primary project
specialists, we will support the installation with additional installation
technicians from our team. Our installation technicians have low voltage
and DC wiring experience, OSHA 10, and have worked with EnergyLink on
many other rooftop, carport, and ground mount solar PV facilities.

Chris thler - Owner/CEO: Chris will provide
EPC oversight for all activities of the project, from
design to installation and the administrative
needs. Chris has 10 years of experience
developing many "“first of their kind" energy
projects for the C&Il and muiti-family markets and
has a strong track record of completing energy
redevelopment projects on-time and on-budget.
Beyond 10 years of energy redevelopment
experience, Chris brings forth a prior career in
real estate development and general contracting.
Chris graduated from the University of Missouri
with a degree in Real Estate and Finance.

Cell: 573.424.3734

sreraylink.com | lindsay freeman@evergy.com




DESIGNATED PROJECT DEVELOPMENT TEAM

Jeremy Nolen — VP of Project Management:
Jeremy will be the dedicated project manager on
this project. He will coordinate permitting, supply
chain, sub-contractors, and construction logistics
with our Chief of Construction and Project
Engineer. Jeremy has been a PM for EnergyLink
for 4 years with 15 projects under his belt, several
of which were part of a larger GC contract,
requiring a diverse range of sub-contractors,
permitting, and logistics. Jeremy played
basketball at Columbia College and has an MBA
from UMKC. Cell: 334.559.9239

Caelan Gander - Project Manager: Caelan will
provide communication and support for all
project/PR needs between EnergyLink team
members and any counterparties to the project.
He earned a Bachelor of Science in Business
Administration — Marketing and a Bachelor of Arts
and Science in international Studies — East Asian
Studies from the University of Missouri in 2019.
Caelan’s role as the development lead is criticai
for this project. Cell: 660.651.5062

Craig Stichter — Project Executive: Craig will
provide knowledge and experience working with
public schools and aid the organization in
structuring the financing of these systems. Craig
is a Mechanical Engineer, worked 10 years at MU
as a facilties PM, and is the founder/majority
owner of Bur Oak Brewery in Columbia, MO.
Craig’'s support role is critical for this project as
well as any future developing projects as a result
of the relationship between the customer and
EnergyLink. Cell: 573.424.0509
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DESIGNATED PROJECT DEVELOPMENT TEAM

Cully Meier — VP of Project Engineering: Cully
has an electronics engineering degree, is
NABCEP Certified and will act as the designer,
integrator, and commissioning agent for the
installation. Cully will work with the P.E.'s to
create stamped formal engineering documents,
he will be on-site to provide QA and QC of every
aspect for the installation and will personally
install the inverter package. Cully will aiso provide
system support after the installation is complete.
Cully has worked at EnergyLink for 5 years and
has designed over 20 Mw of
commercial/industrial projects.
Cell: 573.289.8252

Scott Schnelle — Chief of Construction: Scott
will be on the jobsite every day of construction.
He will act as a supervisor and installer. He will
coordinate site staging, site safety,
communication between trades, and construction
labor. Scott has been a partner at EnergyLink for
10 years, is BPI certified, OSHA 60, and has
personally coordinated/constructed over 3.6 MW
of commercial PV in the Mid-Missouri area.
Ceill: 573.673.8579

Andrew Halpern - Construction Manager:
Andrew is EnergylLink’s Construction Manager.
He works directly with Jeremy Nolen, the VP of
Project Management to coordinate the
construction of all nationwide energy projects.
Andrew is pursuing his Master's in Public
Administration holds a Bachelor's in Mechanical
Engineering. He has a passion for sustainability
and his efforts are crucial in ensuring that each
project we do meets the high standards
EnergyLink has set for renewable energy and
energy efficiency projects. Cell: 443.845.8219
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DESIGNATED PROJECT DEVELOPMENT TEAM

Chris Jackman — Chris will be structuring the
lease for this project and is the main point of
contact for Evergy Energy  Solutions.
Cell: 816.519.7613

Lindsay Freeman - Lindsay has 4 years of
experience in the solar industry. She has a
bachelors degree in biological engineering.
Lindsay will be focused on the development of
your project and also community engagement
throughout the term of the agreement. She has
been a part of developing over 50 MWs of solar
project throughout the US. Cell: 816.305.9578

jnolen@goenergylink.com | lindsay.freeman@evergy.com




SOLUTIONS - 750.4 KW GROUND MOUNT SOLAR ARRAY

We recommend implementing the

SPRING H”_L following upgrades to reduce your usage
and demand expenditures and to
HIGH SCHOOL increase the cash flows and economic

value of your facility.

750.4 kW Ground Mount Solar Array

A solar array generates energy onsite for your own usage, decreases your utility
expenditures, and reduces your reliance on grid-provided power, all while benefitting
the environment through sustainability. This will provide supplemental power to the
facility and drive down your utility bill.

jnolen@goenergylink-com | slind




SOLUTIONS - 750.4 KW GROUND MOUNT SOLAR ARRAY

We recommend implementing the

SPR'NG H |LL following upgrades to reduce your usage
and demand expenditures and to
H|GH SCHOOL increase the cash flows and economic

value of your facility.

System Specs

- DC System Sizing: 750.4 kW (1,840 modules)
- AC System Sizing: 687 kW (6 inverters)

- Racking Tilt — 30 degrees

- Racking Azimuth — 180 degrees

- Approx. dimensions — 450’ x 230’

- &' Perimeter Chain Link Fence

- Gravel Base Layer

inolen@goenergylinkcom | lindsay. freeman@evergy.com




FINANCIAL ANALYSIS - SSA PRO FORMA
Ground Mount Solar + Controls (BAS) |

Yearly Cash Flows by Category

Energy
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SOLUTIONS - BUILDING AUTOMATION SYSTEM
Building Automation System (BAS)

By installing and configuring an advanced controls system with a custom demand management
algorithm, you can modulate your HVAC systems to operate in a round-robin rotation such that peak
load synchronizes with the solar array’s production. This substantially reduces demand cost while
maintaining temperature control. We wili upgrade your system with Trane Ensemble or Trane
Endeavor (depending on the current system), purchase the license, perform software programming,
run low voltage wiring, install modules, and wire contact points. We will integrate the package with all
HVAC units, thermostats, fan power boxes, inverters, and CT monitors at the main power service.
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SOLUTIONS - BUILDING AUTOMATION SYSTEM

February Load Curves — Based on 8760 Historic Hourly Data
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SOLUTIONS - BUILDING AUTOMATION SYSTEM

June Load Curves — Based on Historic 8,760 Hourly Data
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PROJECTED UTILITIES

Solar + Controls
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SAVINGS CALCULATIONS

Solar + Controls
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WARRANTY & MAINTENANCE

Post-Installation Service Warranty

Solar Service Agreement Covers the following over the life of the contract:

labor warranty covering workmanship

labor warranty covering replacement of manufacturer-warrantied parts

Remote monitoring and verification of system performance to ensure that any
possible problems or defects are detected early

Yearly monitoring and maintenance of solar and BAS systems
Energy Saving Performance Guarantee

Metering and Verification reporting and services

Manufacturer's warranties cover:

Panels: 10-year product warranty, 25-year production warranty
Inverters: 20-year extended product warranty
Racking: 25-year product warranty

Jnolen@goenergylink.com | lindsay.freeman@evergy.com




EDUCATION COMPONENT FOR STUDENTS

Educational Aspects:

Construction Management
 Energy Management

e Project Management
e Energy Financing
e« Energy Modeling

* Renewable Energy
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NEXT STEPS

Design, Build, Finance (DBF) Process

EnergyLink’s DBF Process is a comprehensive system crafted to ensure that maximum value and
efficiency are delivered to our customers across all the services we provide. By initiating these next
steps you will be on your way to completing and reaping the benefits of an EnergyLink
redevelopment project.

Schematic Design (Completed)

The economic analysis and preliminary design delivered through this proposal is our first step and
one that we provide free-of-charge to display the economic value and engineering viability of our
products and services.

Design Development

The Design Development (DD) portion of the project focuses on identifying and solving challenges
that may undo the economics or viability of the project. This includes:

- Interval datalogging main and sub meters
Interconnection study
- Interconnection application for co-generation asset with utility provider
- Preliminary load analysis
- Engineered code verification letter
- Structural dead load engineering/sled design letter
- Funding partner RFP with economic and financial analysis
- Preliminary legal and financial underwriting for financing methods
- Selection of funding partner and pre-approval with term sheets
- Custom rebate pre-verification
- Bid revision and verification of economic analysis

DD requires a signed Letter-of-Intent (LOI) to proceed.

Construction Contract for Construction Management (CM), Construction
Administration (CA), and General Contracting (GC) Services
After DD work is completed and project economics and feasibility have been verified, a final

agreement detailing the procedures and payment for the actual construction completes the process
and allows us to begin work.

sz Ve rgy jnolen@goenergylink.com | lindsay freeman@evergy.com



RELIABILITY & QUALITY CONTROL

Reliability

Solar panel technology has advanced significantly over the past 30 years, and so too has the
reliability and quality control. Approximately 5 out of every 10,000 panels instalied after the year
2000 have experienced pre-mature failure as a result of faulty components or other manufacturing
issues that would qualify them as “defective.” This is 0.5%. Fortunately, nearly every manufacturer of
solar panels that are sold and installed in North America offers a 25-year manufacturer warranty on
their panels, and the vast majority of failures or defects become evident within the first 6 months
after installation. Replacements of the extremely limited number of warrantied panels is painless, as
well as uncommon. Many manufacturers offer warranties that extend as far as to guarantee the
actual output power of the panels as a percentage of original output for 10 or 25 years. Tests for
determining the failure and degradation rates of panels over time have also been continually
improving to produce more accurate results.

Quality

All solar panels that EnergylLink instalis are subject to ISO 9001 manufacturing quality control
standards, as well as international IEC standards for PV quality. Panels observed and tested for
failure rates in recent years tend to fail at half the rate of panels installed between the years 1980
and 2000 due to constantly improving technologies in manufacturing and materials engineering.

Longevity

When discussing the longevity of solar panels, it's important to understand the concept of “useful
life” or “lifetime” as it applies in practical terms. Many people have heard that the life span or useful
life of a solar panel is about 30 years, but that is somewhat misleading, as it implies that your solar
array may cease to function at that time. The “useful life” for solar panels that has become the
generally accepted value is just a product of IRS rules for depreciating solar assets, but the practical
life of the array is considerably longer, if gradually degrading. This IRS-defined life span is just
outside the warranty period for most manufacturers, and it represents the age at which the power
output of the array will have degraded to about 80% of its original capacity. So at 30 years of age the
array is officially at the “end of its useful life,” for the purpose of depreciation rules, but it is only
producing 20% less energy than it did in the first year of operation.

Svystems Installed after 2000

International Electrotechnical Commission TC 82 PV Systems Scope

Conclusion

If it is assumed that failure rates of new panels will be close to NREL results of roughly 5 in 10,000,
your project would be expected to have as few as one or two paneis fail prematurely due to
manufacturing defects out of the entire array. Furthermore, all inverters will be monitoring the array
and providing remote alerts in the event any panels should fail or exhibit conceming behavior worthy
of manufacturer replacement.
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INSURANCE INFORMATION

Solar panels will be covered under your existing property insurance policy. In the coming years, we
anticipate insurance companies to require a specific hail policy for solar panels in certain US
regions, but we are unsure if your state will be included. If and when this occurs, we would advise
you not to pay the higher premium, but instead accept a higher deductible, as the risk of the panels
and other equipment being damaged by hail is extremely low.

See this video for an example of proven panel durability:
https.//Aww youtube.com/watch?v=Mé&v2IDa8Hos

Or this news release from energy.gov showing the ability of panels to withstand severe weather
events:

vz # Hail Nol National Lad's Solar Panels Scrvive Severs Storm

The Denver area was palted with an unusually severs hailstorm on May 8 - one that left a trail of
destructicn in its wake, shattering car windows and leaving golf bail-sized dents on the roofs of
local homes and vehicles.

After the storm, staff at the National Renewsable Energy Laboratory (NREL) sat out to assess the
damage. its main campus in Golcen, Colorado boasis more than 2.5 megawelis of phetovoltaic (PV)
power. A majority of those panels (more ti1an 3,000) are located on or adjacent to the reof of the

lab's Research Support Facility, a nat-zero energy building. The post-storm inspection revealed just
one broken panel.

ﬁ Just one PV pane! out of more than 3,000 vas damaged at NREL following the hailstorm. Photo | NREL

https://www.energy.gov/eere/articles/hail-no-national-labs-solar-panels-survive-severe-storm
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PRODUCT SPECIFICATIONS

Panel Specs
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PRODUCT SPECIFICATIONS

Panel Specs

o i TS O P A A e

ey

3 =
+ — e ——
153
Bt e i T
v Asvndi b j’;}ﬂﬁ.‘
r"lﬂ'r-“ — .-"l.-' 2o
L ¥
L mai vl
| inhisienbie =
- EisY
LR HE-

ELECTRCAL DATA (3T
Tzt Pt wit P PRpE
P DR TRmraewe. P 1P
T T e g e T8
Sl oush Pissbr Gurtent dee (03
OEEnhTu Ealizge vu I
PR S S L T
Hzedp Franty 48

=T HE L iy e
R POt L s

ELETTRICAL DATA jNMOT]
Tl Py By f0T)
B s BTt R Rt
Hapizam gty Ly ars e iB) '
CRENERTEE R W e i
Enori Crrein Camar b (43 ‘

325 Al HE @e | fi A4 07
57 WEE gAe BEF  GTE | AW wE4
45 #5E 437 5pa Fal A& | SLE
3 | wes | apas | g wem | mam | ome
AT | kR mE ] hL-k) bk e

awB5EL Al eme el 5,

2 @9 | mE | 3 | 303 | o7 | 3u
wWE | e £ w3 B 4 EYR
754 T.5E TES T .' 174 e =Y
£ | wEE 1ot 472 A5 £k 4E3
25 Boe | maz BIE . B ]

WD, wadieeen S DTN dpatie! Tnamren e 3TVC Winsl Tnwed Irvi

MELCHANICAL DR TA
Salyr Coli T P R
TplkOnamatian B& 0l5el « 38
Wpeidn Dimunslors BOBE - 1008 ¥ 55 mm LT ED - 3R ED 5 18 inchasy
weight (o PRSI (S0 30} :
Liaks SFmmiD 15 arsrek Migh Tmeamistion, AR Dustedaat Stpntihenng Gloss
Enranssinesssnnis) % e
Baneyree Wbtz
Fratn e [1 3 o) Annrized Slumdu Sy
JEDe IREZ race
Caninn Matzeainai Vet Rn A SnEn [T ET T
Pt B TRlenned PRET f BI0LEE wetw s
Pavieanl ik 2400 i TOC0 e G 1 RAE LY rkea)
Loy Satiy Trima Tod
TP MPTRATEE RA TN MAKIMIN RATINGS
WD st ppus fparog Tt :)  IVR{REN SREE e T TR o« REST
Temer NG Lus T ang gf Pas. LIRS R e s L P U] i ]
B Bre DL el Y (ELRERREMT SECIR AT IR
gty Dhetiriaml s Ll Mz Sities Fush Rading F0A
R H T TR PR T 0 B PINES S 70 Y W)
WARRANTY PACKETING OIN FIDURATION
TDpnes Fredurt Wonmarglip Wamanty Mayrizap ba 3Tene g
ZE Y STep Rty PR oo A TRy SRl

P rtlos op presiuz eu oy for Seia e

jnolen@geoenergylink.icom || lindsay.freeman@evergy.com




PRODUCT SPECIFICATIONS

Inverter Specs
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PRODUCT SPECIFICATIONS

Inverter Specs
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PRODUCT SPECIFICATIONS

Racking Specs
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PRODUCT SPECIFICATIONS

Building Automation System (BAS) Specs
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APPENDIX

Recent Project References

ULC — AmeriCorps Mountain West Campus
«  First project of ULC portfolio

»  Solar farm, VRV Daikin water source geothermal heat pump system,
recommissioning of HVAC assets, gas conversion of RTU’s, high efficiency
condensing injection loop boiler package, LED lights, retro commissioning of
DOAS system, EnergyStar windows, white TPO insulated roof, net-zero electric

Aurora, CO
Eric Parker, Sustainability and Facilities Manger
720.301.3176

Jnelen@goenergylink.com | Iindsay.;freeman_@avargy.cnm




APPENDIX

Recent Project References

Doctors Park Medical Plaza
- Two facility instaliation

-  Carport & rooftop solar, battery energy storage, LED lights, HVAC controls with
demand mgmt. BAS, rate category change, net-zero electric

Columbia, MO
John Riddick, Owner
877.879.9038

jnolen@goenergylink.com | lindsay.freeman@evergy.com




APPENDIX

Recent Project References
Affordable Family Storage — Self Storage

* Repeat customer — three locations plus future projects slated

«  Solar, USDA Grants

Jefferson City, MO; Springfield, MO; Slated for future projects in IA, KS, and NE
Trent Overhue, Owner

402.659.3540

innlim@guanargyl'ihk‘-mm | iihdﬁy.fm&man@ev&rgy;cﬂm




APPENDIX

Recent Project References
Wilson’s Sports and Fitness Centers

- Repeat customer — two locations plus future projects slated

« Rooftop and carport solar, insulation, high efficiency scroll chiller, ice and battery
storage, LED lights, HVAC controls with demand mgmt. BAS, Time-Of-Use rate
category change

Columbia, MO
JD Abrams, President
573.881.9696

jnolen@goenergylink.com | lindsay freeman@evergy.com




APPENDIX

Recent Project References
True Media, True Properties — Offices

 Repeat customer — three locations in MO

» Rooftop solar, HVAC controls with BAS, LED lights, destratification, duct
reconfiguration with zoning

St. Louis County and Columbia, MO
Jack Miller, Owner
314.219.0946




APPENDIX

Recent Project References

IKE Skelton — Jefferson City National Guard Facility
« MO State RFP

* Rooftop solar

Jefferson City, MO

Jeremy Newton, Design Project Manager

573.638.9500

jnolen@goenergylink.com | lindsay freeman@everay.com




APPENDIX

Recent Project References
EDC Business & Community Partners

»  Nonprofit business incubator

»  Rooftop solar, HVAC controls with BAS, LED lights
St. Charles, MO

Craig Frahm, CFO

636.229.5277

inolen@aoenergylink.com | lindsay freeman@evergy.com



APPENDIX

Recent Project References

Moberly Cardio Surgical Center/Lyon Crest Student Housing Facili
* Repeat customer — alternate asset classes

* Rooftop and carport solar, battery storage, HVAC controls with demand
management BAS, EV charging station

Moberly, MO and Columbia, MO
Sanjeev Ravipudi, MD, Owner
660.616.0022

jnolen@goenergylink.com | lindsay.freeman@evergy.com




APPENDIX

Recent Project References

Faber & Brand — Law Offices

»  Carport & rooftop solar, LED lights, mini split HVAC installation with zoning, HVAC
controls with demand management, rate category change, first PURPA
interconnection for a CO-OP in MO

Boone County
Stuart Mullen, Owner
573.449.3141

1 f

jnolen@goenergylink g8



APPENDIX

Recent Project References

GME — North American Safety Equipment Supplier

» Repeat customer — future project slated

»  Rooftop solar, OCC sensor light package for shipping warehouse, lighting retrofit,
daylight harvesting, Suntracker skylights, thermostat package

Boone Countly
Beau Aero, Owner
7181.210.3913

jnolen@goenargylink.com | lindsay freeman@evergy.com




APPENDIX

Recent Project References

TelGaas — Satellite & Aerospace Components

+  Ground mount and rooftop solar, ordinance variances required
O’Fallon, MO

Bill Lazechko, Owner

636.272.2384

jnolen@goenergylink.com | lindsay.freeman@evergy.com
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Exhibit 2
SOLAR SERVICES AGREEMENT
THIS SOLAR SERVICES AGREEMENT (this “SS4”), dated as of ____March 31 , 2021 (the

{“Effective Date™) is entered into by and between Evergy Energy Solutions, Inc., a Missouri
corporation (“Provider”), and Spring Hill USD 230 (“Customer”) (together, Provider and
Customer are the “Parties”).

RECITALS:

WHEREAS, Customer and Provider desire to agree to terms whereby Provider will supply certain
solar and accompanying demand reduction services (“Solar Services”) to Customer including:

. the designing, sizing, placement and installation of an electricity grid-connected
solar photovoltaic system with a total generating capacity rated at epproximately
750.4 kW DC, as more fully described in Exhibit A (the “System™), on the Site
(as defined below);

. all necessary construction services, including but not limited to, cngineering
equipment and material procurement, construction management, and construction
relating to the System in accordance with the terms set forth herein;

. the delivery of electrical energy (the “Energy™) generated by the System to the
. Site (as defined below)

. the financing of costs, including the monetizing of any tax benefits for the System
and the related Energy;

. arranging for or providing maintenance as agreed to by the Parties; and

. Integration of the System with power monitoring and demand management logic
software to the existing automated logic BAS (Building Automation System).

WHEREAS, the Customer is the owner or customer of the real property and related improvements,
the address or legal description of which is provided in Exhibit B, (the “Sire™) and, pursuant to
this SSA, the Customer will grant to Provider an easement to design, finance, construct, own,
maintain, and operate the System on the Site;

NOW THEREFORE, in consideration of the mutual promises set forth below, and other good
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the
Parties hereby agree as follows:
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AGREEMENT

1. Definitions. Definitions not provided within the body of this SSA or within the
appliable exhibit are set forth in Exhibit C hereto.

2. Solar Services. Subject to the terms and conditions hereof, Provider agrees to
provide the Solar Services to Customer. Provider may, at its sole discretion, use contractors and
any level of subcontractors to perform its obligations hereunder.

3. System I_Imtal]ation.

3.1 Conditions Precedent to Commencement of Construction and Installation.
Commencement by the Provider of construction and installation activities with respect to
a System shall be subject to the satisfaction of the following conditions precedent:

3.1.1. Provider shall be in the process of obtaining or have obtained the
permits, licenses and other approvals required by Applicable Law to be obtained
by Provider prior to such commencement;

3.1.2. Provider shall be in the process of obtaining or have obtained
relevant inspections (such as a roof inspection and inspection of a structural
engineer) verifying load-bearing capacity and suitability of the Site for
construction, installation and ongoing operation of the System; and

3.1.3. Provider shall obtain insurance or proof of insurance, pursuant to
the terms of this SSA.

provided, howevez, if the foregoing conditions precedent are not completed within 365
days following the date of this SSA, unless extended by Customer (not including any
days in which a Force Majeure Event existed), despite Provider’s commercially
reasonable efforts to satisfy said conditions, Provider or Customer may terminate the
SSA without triggering the default provisions of this SSA or any liability under this SSA,
Altemnatively, in the event that such conditions precedent are not satisfied by such date,
the Parties may mutually agree to amend this SSA to revise the Placed in Service Date
and Term of this SSA.

3.2 [Installation. Subject to Customer's compliance with this SSA, Provider
will cause the System to be designed, engineered, procured, installed and constructed in
material accordance with the terms of this SSA. Notwithstanding the foregoing, in the
event that Provider determines, in its sole discretion, that Provider is unable to install a
System at the Site, Provider shall provide notice to Customer of such determination, and
the Parties shall use their best efforts to find and agree upon an alternative location for the
System. In the event that no such agreement can be reached within thirty (30) calendar
days of Provider’s notice, Provider or Customer may terminate the SSA by written notice
without triggering the default provisions of this SSA or any liability under this SSA.

3.3  Placement in Service and Placed in Service. The System shall be deemed
to be placed in service following the receipt of all required licenses and permits relating
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to the System, the completion of any critical tests relating to the safety and functionality
of the System, the commencement of daily or regular operations, and the synchronization
of the System into the power grid for gencrating electricity to produce income, all
consistent with the IRS’s published guidance interpreting the terms “placement in
service” and “placed in service™ for purposes of section 48 of the IRS Code.

3.4  Delivery of Energy.

3.4.1. On the Placed in Service Date and thereafter, Provider is under no
obligation to deliver Energy to the Site unless and until all permits and licenses
required to be obtained under Applicable Law in connection with the operation of
the System have been obtained and remein in full force and effect. In no event
shall Provider have any liability to Customer for a delay in the Placed in Service
Date, After the Placed in Service Date, Provider sbail use commercially
reasonable efforts to commence and continue delivery of Energy and shall have
no liability to Customer for faflure to deliver Energy unless Provider has not met
this commercially reasonable efforts standard.

3.4.2. REC Financial Incentives. To the extent allowable by Applicable
Law, all REC Financial Incentives available in connection with the System shall
be owned by Provider. Customer shall use all commercially reasonable efforts to
assist Provider in obtaining all REC Financial Incentives curtently available or
subsequently made availeble in connection with the System. Unless otherwise
provided in this SSA, if Customer acts in good faith to complete documentation or
take actions reasonably requested by Provider, then Customer shall have no
liability to Provider should Provider fail to receive any REC Financial Incentives.

3.4.3. Local Utility Ingentives. To the extent that the local ufility where
the Site is located provides or makes available solar incentives, rebates, or other
local incentives as provided by that local wtility (the “Local Utility Solar
Incentive™) which would apply to the System, Customer shall assist Provider, if
necessary and at Provider’s expense, in submission of any documentation or
application to the Iocal utility for such Local Utility Solar Incentive, and Provider
shall thereafter be entitled to all rights, title and interest in and to the Local Utility
Solar Incentive with the local utility, or any other local incentive provided by said
local utility during the Term of this SSA.

3.44. Guaranteed Yearly Solar Production and Efficiency Offset.
Provider and Customer agree that actual Energy produced by the System will vary
due to various factors beyond either Party’s control, including monthly or
seasonal weather variances, shading and other factors impacting generation, and
that while the annual Energy production of the System may be estimated or
projected, it is difficult to establish the reasons why projected and actual Energy
production may vary. For this reason, the Parties agree to define "compliance” or
"acceptable performance” within certain parametes * v calculating the Guaranteed
Yearly Solar Production and Energy Offset of the & 'y sm and awarding Customer
an adjustment payment or credit to be applied ag sirst subsequent Service Fees
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should the System fail to achieve the applicable Guaranteed Yearly Solar
Production and Efficiency Offset amount as further set out in, and calculated in
accordance with, Exhibit E.

35 Interconnection Point. The point where the System is interconnected to
Customer’s electrical intertie is hereinafter referred to as the “Imferconmection Point.”
Risk of loss related to Energy will transfer from Provider to Customer at the
Interconnection Point. Customer will be deemed to be in exclusive control of the Energy
at and from the Interconnection Point.

3.6 Non-Disturbance Agreements, Customer shall pay for and obtain all
consents required for it to enter into and perform its obligations under this SSA from its
lenders, landlord, tenants, and any other persons with interests in the Site, If there is any
mortgage, fixture filing, or similar item against the Site which could be construed as
prospectively attaching to the System or this SSA, upon the request of Provider,
Customer shall prompily provide an acknowledgement and consent from such lienholder,
in form and substance acceptable to Lender, stating that the ownership of the System
remains in Provider and further acknowledging that the System is personal property of
Provider and agreeing not to disturb the rights of Provider in the System and under this
SSA. If Customer is the fee owner of the Site, Customer consents to the filing of a
disclaimer of the System as a fixture of the Site in any public record. If Customer is not
the fee owner, Customer will obtain such consent from such owner of the Site, Such
acknowledgment and consents, or acceptable notices thereof, shall be recorded, at
Customer’s expense, in the appropriate recording office. Customer may in the future
mortgage, pledge, and grant sccurity interests in all or a portion of the Site and the
improvements thereon, provided the mortgagee or other grantee of the encumbrance
acknowledges this SSA, the Solar Services, all access and other rights granted hereunder,
and the priority of Provider’s (and/or Lender’s) rights in the System, the Solar Services
and all access rights.

4.  Operation & Maintenance.
4.1 Operation & Maintenance and Technical Assistance.

4.1.1. O&M Work. Provider shall provide operation, repair, monitoring
and maintenance services for the System during the Term of this SSA, including
the monitoring and maintenance of metering equipment determining the quantity
of electricity produced by the System and Actual Demand Reduction at the Site
(collectively, the “O&M Work”). Provider shall perform the O&M Work to
ensure that the System is capable of delivering Energy.

4.1.2. Phone/Data Line. Customer shall properly maintain, pay for and
provide access to the necessary phone, computer, or other commumication lines
necessary for Provider to record the electrical output of the System for the entire
Term.
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42  Malfunctions. Each of Customer and Provider shall notify the other
within one business day following the discovery by it of (a) any material malfunction in
the operation of the System or (b) any interruption in the supply of Solar Services.
Provider and Customer each shall notify the other Party immediately npon the discovery
of an emergency condition in the System.

43  Title to System. Provider, or Provider’s permitted assigns, shall at all
times retain title to and be the legal and beneficial owner of the System, including the
right to any REC Financial Incentives, environmental attributes of any kind, or other tax
credits or benefits available under federal or state law, and the System shall retain the
legal status of Provider’s or Provider's affiliates persomal property as defined under
Applicable Law. The System is personal property and shall not attach to or be deemed a
part of, or fixture to, the Site. The System shall at all times retain the legal status of
personal property as defined under Article 9 of the Uniform Commercial Code.
Customer covenants that it shall keep the System free from all liens, claims and
encumbrances of its lenders and any other third parties (other than those created by
Provider or its creditors) and will engage in its best efforts to place all persons having an
interest in or lien upon the real property comprising the Site on notice of the ownership of
the System and the legal status or classification of the System as personal property. If
there is any mortgage or fixture filing against the Site which could be construed as
prospectively attaching to the System as a fixture of the Site, Customer shail provide to
Provider a disclaimer, release or other similar instrument reasonably acceptable to
Provider from any such mortgagee or person making a fixture filing on the Site. If
Customer is the fee owner of the Site, Customer consents to the filing of a disclaimer of
the System as a fixture of the Site in the office where real estate records are customarily
filed in the jurisdiction of the Site. If Customer is not the fee owner, Customer will
obtain such disclaimer from such owner.

44  Section 7701. It is the intention of the Parties that the provisions in this
SSA shall meet all of the requirements set forth in Section 7701(e)(3) of the Code, and
any related Treasury Regulations and IRS administrative pronouncements (as amended),
go that this SSA is deemed to be treated as a “service contract” and not as a “Lease™
pursuant to Code Section 7701(¢). Notwithstanding any provisions in the SSA, Parties
agree to make any amendments to this SSA to achieve such compliance as reasonably
directed by Provider and its counsel.

4.5 Shutdowns, Relocation; Closure or Sale of Site.

4.5.1. Cystomer Requested Shutdown. Customer, from time to time, may
request Provider to temporarily stop operation of the System for a period no
longer than fourteen (14) days, such request to be reasomably related to
Customer’s activities in maintaining and improving the Site. Upon prior written
consent of Provider, Customer may request Provider to temporarily stop operation
of the System for a period exceeding fourteen (14) days. During any shutdown
period, regardless of duration (but not including petiods coinciding with the
occurrence of a Force Majeure Event or periods following a Provider termination
as provided for below in this Section), for purposes of Provider’s calculation of
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the Actual Yearly Solar Production and Efficiency Offset during such Apnual
Period, Provider shall estimate and calculate the amount of lost Energy
production, lost efficiency offsets, and lost Actual Demand Reduction during such
time that the System is not Operating and shall include those calculated amounts
in the Provider’s final calculation of the Actual Yearly Solar Production and
Efficiency Offset for that applicable Annual Period. Determination of the amount
of Energy that would have been produced and Actual Demand Reduction that
would have taken place during the period of the shutdown shall be based on the
Exhibit E Estimated Yearly Solar Production and Efficiency Offset during the
period of such shutdown, unless Provider and Customer mutually agree to an
alternative methodology. If a shutdown pursuant to this Section continues for one
hundred and eighty (180) days or longer, Provider may terminate this SSA and
require Customer to pay the amount specified in Section 10.] for Customer
Defaults.

4.5.2. Provider Safety Shutdown. In addition to the right of Provider to
shut down the System for maintenance, Provider may shut down the System if
Provider, in the exercise of reasonable judgment, believes Site conditions or
activities of persons on Site, which are not under the control of Provider, whether
or not under the control of Customer, may interfere with the safe operation of the
System. Provider shall give Customer notice of such a shutdown promptly upon
becoming aware of such conditions or activities. Provider and Customer shall
cooperate and coordinate their respective efforts to restore Site conditions so as to
not interfere with the safe operation of the System and to reduce, to the greatest
extent practicable, the duration of the shutdown. In the event of such a shutdown,
Customer shall be deemed to have acted under Section 4.5,1 to shut down the
System, but specifically excluding that period of time prior to Provider’s notice of
the shutdown or during any Force Majeure Event. If a shutdown pursuant to this
Section 4.5.2 continues for one hundred and eighty (180) days or longer, Provider
may elect to terminate this SSA and require Customer to pay the amount specified
in Section 10.1 for Customer Defaults.

4.5.3. System Relocation. Customer may request to move the System to
another location on the Site or to another Site owned or leased by Customer, but
any such relocation shall be subject to the approval of Provider and any Lender in
each of their sole discretion. In connection with such approved relocation, the
Parties shall execute an amendment to this SSA reflecting the new location of the
System but otherwise continming all the terms and conditions of this SSA for the
remaining Term of this SSA. Customer shall also provide any comsents or
releases required by Provider in connection with the new location. Customer
shall pay all costs associated with the removal and reiocation of the System,
including installation and testing costs and interconnection costs, In addition,
during the period of relocation, for purposes of Provider’s calculation of the
Actual Yearly Solar Production and Efficiency Offset during such Annual Period,
Provider shall estimate and calculate the amount of lost Energy production, lost
efficiency offsets, and lost Actual Demand Reduction during such time that the
System is not Operating due to this relocation and shall include those calcniated
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amounts in the Provider’s final calculation of the Actual Yearly Solar Production
and Efficiency Offset for that applicable Annyal Period. Determination of the
amount of Energy that would have been produced and Actual Demand Reduction
that would have taken place during the period of the shutdown and relocation
shall be based on the Exhibit E Estimated Yearly Solar Production and Efficiency
Offset during the period of such shutdown, unless Provider and Customer
mutually agree to an aiternative methodology.

454, Site Shutdown: Interconnection Deactivated. In the event Site is
closed as a result of an event that is not (i) a Force Majeure Event or (if) caused

by or related to any unexcused action or inaction of Provider, Customer shall
nevertheless continue to pay Provider for &ll Solar Services provided. If an
interconnection becomes deactivated for reasons that are not a Force Majeure
Event or caused by or related to any unexcused action or inaction of Provider such
that the System is no longer able to produce Energy or transfer Energy to its
respective Site or to the Imterconnection Point, for purposes of Provider's
calculation of the Actual Yearly Solar Production and Efficiency Offset during
such Annual Period, Provider shall estimate and calculate the amount of lost
Energy production, lost efficiency offsets, and lost Actual Demand Reduction
during such time that the System is not Operating and shall include those
calculated amounts in the Provider’s final calculation of the Actual Yearly Solar
Production and Efficiency Offset for that sapplicable Annual Period.
Determination of the amount of Energy that would have been produced and
Actual Demand Reduction that would have taken place during the period of the
shutdown shall be based on the Exhibit E Estimated Yearly Solar Production and
Efficiency Offset during the period of such shutdown, unless Provider and
Customer mutually agree to an alternative methodology. If a shutdown pursuant
to this Section continues for one hundred and eighty (180) days or longer,
Provider may terminate this SSA and require Customer to pay the amount
specified in Section 10.1 for Castomer Defaults.

4.5.5. Sale of Site. In the event Customer transfers (by sale, SSA
assignment or otherwise) all or a portion of its interest in the Site, Customer shall
remain ptimarily liable to Provider for the performance of the obligations of
Customer hereunder notwithstanding such transfer. However, if no Customer
Default has occurred and is continuing and the transfercc has been deemed
acceptable in writing by Provider (and Lender, if applicable) in its sole discretion,
and the transferee executes all necessary agreements assuming this SSA in form
and substance satisfactory to Provider (and Lender, if applicable) in its sole
discretion, Customer may be released from further obligations under this SSA.

4,6  Hazardous Materials. Provider is not responsible for any Hazardous
Materials encountered at the Site which were not brought to the Site by Provider.
Provider may terminate this SSA at any time upon becoming aware of any Hazardous
Materials; provided, however, in the event that Customer agrees to fully pay fi'v . 'ean-up
of the Hazardous Materials, then Provider must use reasonable discretion in d¢ . ing to
terminate or not terminate this SSA. If this SSA is terminated due to Irr;a;:ardous
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SSA:

Materials, to the extent allowable under Applicable Law, Customer shall reimburse
Provider for all expenses reasonably incurred by Provider in the design and installation of
the System prior to the discovery of the Hazardous Materials and in demobilizing and
decommissioning the System after the discovery of the Hazardous Materials.

5. Purchase of Solar Services. With respect to the System installed pursuant to this

5.1  Purchase Requirement. Customer agrees to accept one hundred percent
(100%) of the Encrgy delivered by the System during the Term (or any renewal thereof).
Customer acknowledges and agrees that the Solar Services represent a package of
services including the production and supply of Energy from the System together with
insurance, training, building energy conservation, demand reduction and any other
services associated with solar energy production that Provider may provide to Customer.
The payment for Solar Services is calculated to include all of the above services in the

price,

5.2 REC Fipancial Incentives. For the avoidance of doubt, Customer’s
purchase of Solar Services does not include the right to claim the benefit or use of any
REC Financial Incentives, Local Utility Solar Incentive, or tax or depreciation benefits
that are currently or may become applicable during the Term, all of which shall be
retained and owned by Provider as the owner of the System. Customer shall not take any
action or suffer any omission at the Site that would have the effect of impairing the value
to the Provider of any applicable tex, depreciation, or environmental benefits. Customer
shall be solely responsible for notifying Provider of any action or omission that could
impair such value and for consulting with Provider as necessary to prevent impairment of
the value of tax, depreciation, or environmental benefiis.

5.3 Solar Rehate Amount. As of the Effective Date of this SSA, it is not
anticipated that Provider will be eligible for any Solar Rebate Amount. Notwithstanding
the foregoing, Customer agrees that it will, at Provider’s expense, assist Provider in
obtaining any Rebates and Tax Incentives currently available or subsequently made
available in connection with the System. Customer shall not knowingly take or suffer
any action or omission at the Site that would have the effect of impairing the value to the
Provider of any such future Rebates and Tax Incentives or depreciation or environmental
benefits. Customer shall be solely responsible for notifying Provider of any action or
omission by Customer that could knowingly impair such value and will consult with
Provider, as necessary, to come to a mutual written resolution to prevent impairment of
the value of such Rebates and Tax Incentives or depreciation or environmental benefits.

6. Price and Payment.

6.1 Price. Customer shall pay Provider for the Solar Services provided
pursuant to the terms of this SSA on the dates and in the manner set forth in Section 6.3
and at the rates set forth in Exhibit D, plus any additional amount required pursuant to

Section 6.2.
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6.2 Taxes.

6.2.1. Income Taxes. Provider shall be responsible for any and all income
taxes associated with payments from Customer to Provider for Solar Services.
Provider (and/or Lender), as owner of the System, shall be entitled to all REC
Financia! Incentives, including those related to taxes, with respect to the System.

6.22. Saleg Taxes. Customer shall be responsible for all taxes, fees, and
charges, including sales, excise, use, and gross receipis taxes, imposed or.
authorized by any Governmental Authority on the sale of SBolar Services by
Provider to Customer. Customer shall timely report, make filings for, and pay
any and afl such taxes assessed directly against it and shall reimburse Provider for
any and all such taxes assessed against and paid by Provider.

6.2.3. Property Taxes. Provider shall be responsible for all ad valorem
personal property or real property taxes levied against the Site, improvements
thereto and personal property located thereon. If Customer is assessed any taxes
related to the existence of the System on the Site, Customer shall promptly notify
Provider. Customer and Provider shall cooperate in comtesting any such
assessment, If, after resolution of the matter, such tax is imposed upon Provider
related to the improvement of real propetty by the existence of the System on the
Site, Provider shall pay such tax.

6.24. Tax Contests. Each Party has the right to contest taxes in
accordance with Applicable Law and the terms of encumbrances against the Site.
Each Party shall use all reasonable efforts to cooperate with the other in any such
contests of tax assessments or payments. In no event shall either Party postpone
during the pendency of an appeal of a tax assessment the payment of taxes
otherwise due except to the extent such postponement in payment has been
bonded or otherwise secured in accordance with Applicable Law.

6.2.5. Payment of Delinquent Taxes. In the event either Party fails to pay
any taxes that may become a lien upon the other Party’s property, such Party may
pay such amounts and in such event shall be entitled to recover such paid amount
from the other Party, together with interest thereon at the lesser of (i} one percent
(1%) per month, compounded monthly, or (i) the highest rate allowed by
Applicable Law.

6.2.6. Reimbursement Deadline. Any reimbursement of taxes owing
pursuant to this Section shall be paid within twenty (20) business days of
receiving an invoice from the Party who paid the taxes.

6.3 Review and Credits. Review and calculation of Customer credits and any
Provider deficiencies for the Solar Services sold and purchased under this SSA shall be as
follows:

6.3.1. Annual Review. Provider shall provide a consolidated invoice to
Customer on an annual basis, within a reasonably practicable time after each
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Annual Period. The invoice will include the Annual Period’s: (i) Actual Yearly
Solar Production and Efficiency Offset, (ii) Actual Demand Reduction, (iii) any
estimated Actual Yearly Solar Production and Efficiency Offset and any Actual
Demand Reduction losses calculated and included pursuant to Section 4.5, (iii)
the determination of the applicable Solar Production and Efficiency Offset Credits
and Demand Credits generated and/or used, and (iv) and amy Deficiency
Adjustment owed by Provider, all as calculated pursuant to Exhibit E.

6.3.2. Payments. Subject to adjustment in accordance with the following
Section 6.3.3, if Provider delivers less than the Guaranteed Yearly Solar
Production and Efficiency Offset during any Annual Period after the first Annual
Period, then the Deficiency Adjustment will be calculated in accordance with
Exhibit E, and applied to the Customer’s next Annual Period, or, if the SSA has
expired or been terminated, then paid by Provider as a Remittance Payment due to
Customer within 60 days after the expiration or termination of the SSA.

6.3.3. Invoice Errors. Within fifteen (15) days after reccipt of any
invoice, Customer may provide written notice to Provider of any alleged error
therein. If Provider notifies Customer in writing within fifieen (15) days of
receipt of such notice that Provider disagrees with the allegation of error in the
invoice, the Parties shall meet, by telephone conference call or otherwise, within
ten (10) days of Provider’s response for the purpose of attempting to resolve the
dispute. If the Parties are unable to resolve the dispute within thirty (30) days
after such initial meeting, such dispute shall be submitted to mediation, as
mutually agreed to by the Parties. The mediation shall take place in Overland
Park, Kansas (or such other location as mutually agreed to by the Parties) before a
single mediator, as mutually agreed to by the parties. The decision of the
mediator in the matter shall be non-binding.

6.3.4. Late Payments. All payments hereunder shall be made without
setoffs or deduction. Any payment not made within the time limits specified in
this SSA shall bear interest from the date on which such payment was required to
have been made through and including the date such payment is actually received
by the Provider. Such interest shall accrue at the lesser of 1% per month or the
highest rate allowed by Applicable Law.

6.3.5. Delivery of Invoice. All invoices required by this Section 6.3 shall
be in writing and shall be (a) delivered in person, or (b) mailed, or (c) sent by
reputable overnight express courier, addressed in each case to the addresses set
forth below, or to any other address either of the Parties to this SSA shall
designate in a written notice to the other Party, or (d) transmitted by facsimile
where confirmation of successful transmission is received from the receiving
party's facsimile machine (such transmission to be effective on the day of receipt
if received prior to 5:00 p.m. local time on a business day or in any other case on
the next business day following the day of transmittal), or (e) transmitted by e-
mail if receipt of such transmission by e-mail is specifically acknowledged by the

10
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recipient (automatic responses not being sufficient for acknowledgment)

addressed to Customer as follows:
Entity: Spring Hill USD 230
Name: [Dr. Wayne Burkq
Title: [ Superintendent ]

Address: [ 17640 W. 199tH
{ St. Spring Hill, KS 66088
E-mail: [burke@usd230.org ]

64  Adjustments to Conmfract Price. In the event there is any change in
Applicable Law, the result of which is to increasc Provider’s costs to provide the Solar
Services, Provider will promptly submit to Customer a written notice setting forth (a) 8
description of the change in Applicable Law, (b) the manner in which such change in
Applicable Law has changed or will increase Provider's costs to provide the Solar
Services, including reasonable computations in connection therewith, and (c) Provider’s
proposed adjustment to the Exhibit I} rate for the Solar Services payable by Customer to
reflect such expected changes in Provider’s costs. Cnstomer agrees to negotiate with
Provider an adjustment in the Rate such that the new rate compensates Provider for the
cost increase related to the change in Applicable Law, which adjustment shall remain in
effect over the remaining years of the Term of this SSA or until the Applicable Law that
caused the increase in costs is altered, repealed, or made inapplicable to the System.

7. General Covenants.

7.1  Covensnts of Provider. As & material inducement to Customer’s
execution and delivery of this SSA, Provider covenants and agrees to the following:

7.1.1. Permits and Approvals. While providing Solar Services, Provider
shall use commercially reasonable efforts to obtain, and shall maintain all
approvels, consents, licenses, permits, and inspections from relevant
Governmental Authorities and the Site's owners, if applicable, and other
agreements and consents required to be obtained and maintained by Provider and
to enable Provider to perform such work.

7.1.2. Removal of Liens. Provider shall not directly or indirectly cause,
create, incur, assume or suffer to exist any mortgage, pledge, lien (including
mechanics’, labor or materialman’s lien), charge, secutity interest, encumbrance
or claim of any nature (“Liens”) on or with respect to the Site or any interest
therein; provided that this Section 7.1.2 shall not limit Liens on any System. If
Provider breaches its obligations under this Section, it shall immediately notify
Customer in writing, shall promptly cause such Lien to be discharged and
released of record without cost to Customer, and shall defend and indemnify
Customer against all costs and expenses (including reasonable attorneys® fees and
court costs at trial and on appeal) incurred in discharging and releasing such Lien.

i1
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7.13. Output and Dimensions. Provider may not increase the output or
physical dimensions of the System beyond that designated in Exhibit B without
the consent of Customer.

7.1.4. Operation of the System. Provider agrees to operate the Systems
in such a manner that reasonable levels of comfort are maintained for the
employees, residents, and visitors at the Site.

7.2  Customer’s Coyenapts. As a material inducement to Provider’s execution
of this SSA, Customer covenants and agrees as follows:

7.2.1. Access. Customer hereby grants Provider and its employees,
agents, contractors, and subcontractors the right to access the Site in order to
construct, maintain, operate, monitor, repair, replace, decommission and remove
the System. Such access will be provided during regular business hours, or such
other reasonable hours as may be requested by Provider.

7.2.2. Customer Conduct on Site. Customer will not conduct activities
on, in or about the Site that have a reasonable likelihood of causing damage,
impairment or otherwise adverscly affecting the System. Provider (i)
acknowledges that Customer and its employees, agents, contractors and
subcontractors (collectively, the “Customer Permittees”) may need to access the
Site to maintain, repair or replace improvements in the vicinity of the System and
(ii) consents to such access subject to Customer Permittees’ exercise of
commercially reasonable efforts to minimize interference to the System and
compliance with Provider’s safety rules. Customer shall implement and maintain
reasonable and appropriate security measures on the Site to prevent Customer
Permittees and other unrelated third Parties, from having access to the System,
and to prevent from occurring any theft, vandalism or other actions that have a
reasonable likelihood of causing damage, impairment or otherwise adversely

affecting the System.

7.2.3. Health and Safety. Customer shall at all times maintain the areas
of the Site consistent with all Applicable Laws pertaining to the health and safety

of persons and property.

7.2.4. Consent to Install. Customer (i) acknowledges that the installation
of all or a portion of the System may require installation to the ground or may
require physically mounting and adhering portions of the System to the
improvements appurtenant to the property and (ii) consents to such mounting or
adhering, as applicable.

7.2.5, Security. Customer shall provide and take reasonable measures for
security of the System, including commercially reasonable monitoring of the
Site’s alarms, if any.

12
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7.2.6. Notice of Damage, Customer shall promptly notify Provider of
any matters it is aware of pertaining to any damage to or loss of the use of the
System or that could reasonably be expected to adversely affect the System.

7.27. Liens, Customer shall not directly or indirectly cause, create,
incur, assume or suffer to exist any Liens on or with respect to the System or any
interest therein Customer also shall pay promptly before a fine or penalty may
attach to the Systemn any taxes, charges or fees of whatever type of any relevant
Governmental Authority for which Customer is responsible. If Customer
breaches its obligations under this Section, it shall immediately notify Provider in
writing, shall promptly cause such Lien to be discharged and released of record
without cost to Provider, and to the extent allowable under Applicable Law, shall
indemnify Provider against all costs and expenses (including reasonable
attorneys’ fees and court costs at trial and on appeel) incurred in discharging and
releasing such Lien.

7.2.8. Consents and Approvals. Customer shall obtain and maintain, and
secure and deliver to Provider copies of all consents, approvals, permits, licenses,
and authorizations relating to the performance of Customer’s obligations and the
rights granted by Customer hereunder, and that are required by the terms,
conditions or provisions of amy restriction or any agreement or instrument to
which Customer is a party or by which Customer is bound, including completing
applications for interconnection. Customer shall use reasonsble commercial
efforts to assist Provider in fulfilling Provider’'s responsibilities under Section
7.1.1. In connection with entering this SSA, Customer has taken commercially
reasonable efforts to ensure that it has legal authority to enter into this SSA.

7.2.9. Mainte - Customer shall ensure that all of
the facilities to wluch Energy is dehvered hereunder remain interconnected to the
electrical grid during the entire Term, except as specifically permitted under this
SSA.

7.2.10. Overshadowing and Shading. Notwithstanding any other provision
of this SSA to the contrary, Customer, or any Customer, grantee or licensee of
Customer, shall not erect any structures on, or make other modifications to, or
plantings on, the Site which will interfere with the construction, operation or
maintenance of, or solar access of, the System. Further, if Applicable Law and
existing easements do not ensure that structares or plantings on adjoining property
will not interfere with the solar access for the System, then Customer and
Provider shall work together o obtain from owners of adjoining properties any
easements reasonably necessary to protect the solar access of the System. Such
casements shall run for the benefit of both Customer and Provider. Provider shall
pay for the expense of obtaining such easements, including payments to property
owners and legal costs, but the rates payable by Customer for Solar Services shall
be increased by an amount sufficient for Provider to fully amortize such costs,
over a period equal to the lesser of (i) five years or (ii) the remaining Term of this
SSA without regard to Customer’s option to purchase the System.

13
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7.2.11. Customer Increase in Demand. If the Customer plans to a)
increase the serviceable area of the electric meters associated with the Site, b)
install or operate additional equipment or heaters to be served by the electric
meters, or ¢) materially alter the Customer’s facility’s or Site’s operation from its
original intended use, Customer must inform Provider in writing at least 45 days
prior to such increase, installation, or alteration. Additionally, except in
emergency situation, Customer agrees to prohibit the use of space heaters or
personal heading devices in the facilities at the Site. Upon being informed of any
Customer violation of this Section 7.2.11, Provider may perform an energy audit
on Provider’s own behalf or through a subcontractor, to determine any necessary
revisions to Exhibit E. If Provider’s andit confirms a violation of this Section
7.2.11, Provider shall be entitled to reimbursement of all reasonable third-party
expenses incurred by Provider in conducting such audit. If Customer accepts the
revisions proposed by Provider, then Exhibit E shall be deemed amended with
those revisions. If Customer declines the revisions as proposed by Provider, this
Agreement shall terminate immediately upon a2 written notice by Provider to
Customer.

7.2.12. Customer Records. Customer shall keep complete and accurate
records of its electrical operations hereunder and shall maintain such data as may
be necessary to determine with reasonable accuracy any item relevant to this SSA.
Provider shall have the right to examine all such records insofar as may be
necessary for the purpose of ascertaining the reasonableness and accuracy of any
statements of costs relating to transactions hereunder.

8. Force Majeure Events. If either Party is prevented from or delayed in performing
any of its obhgatlons under this SSA by reason of a Force Majeure Event, such Party shall notify
the other Party in writing as soon as practicable after the onset of such Force Majeure Event and
shall be excused from the performance cf its obligations under this SSA to the extent that such
Force Majeure Event has interfered with such performance. The Party whose performance under
this SSA is prevented or delayed as the result of a Force Majeure Event shall use reasonable
efforts to remedy its inability to perform. If a Party’s failure to perform its obligations under this
SSA is due to a Force Majeure Event, then such failure shali not be deemed a Provider Default or
& Customer Defanlt, as the case may be, and Provider shall be entitled to rely upon the applicable
Exhibit £ Estimated Yearly Solar Production and Efficiency Offset to calculate the amount of
Energy and Demand Reduction that would have taken place during the term of the Force
Majeure Bvent for purposes of calculating the Actual Yearly Solar Production and Efficiency
Offset during the year that the Force Majeure Event took place. Notwithstanding anything in this
Section § to the contrary, no payment obligation of Customer under this SSA may be excused or
delayed as the result of a Force Majeure Event. In the event that a Force Majeure Event has
oceurred and is continuing for at least two (2) years with respect to the Site, then either Party
may terminate this SSA with respect to the Site without fault by written notice to the other.

9. Term,

9.1 Term. The initial term of this SSA shall commence on the Placed in
Service Date for the System and shall end at the earlier to oceur of: (i) 11:59 P.M.

14
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(Kansas City time) on the day that is ten (10) years after the Placed in Service Date;
provided, however, that this initial ten (10) year term shall automatically extend for an
additional ten (10) years from the end of the initial ten (10) year term unless Customer
provides Provider with at least onc hundred and eighty (180) days prior written notice
before the expiration of the initial ten (10) year term that Customer wishes to terminate
the SAA at the end of the initial ten (10) year term, or (i) until Customer’s payment upon
exercise of the Purchase Option is made, whichever first ocours, unless earlier terminated
as provided for in this SSA (the “Term”). The date upor which the Term ends pursuant
to prior written notice or pursuant fo the terms of this SSA shall be known as the

“Termination Date”.
9.2  Customer Options During and Upon Expiration of Term.
9.2.1. Customer Purchase Option, So long as no Customer Default shall

have occurred and be comtinuing, Provider grants to Customer an option to
purchase the System (the “Purchase Option™), which purchase will take effect
within the thirty (30) calendar day period following the Termination Date;
provided, however, Customer must give written notice to Provider of its intent to
exercise its Purchase Option at least one hundred and twenty (120) calendar days’
prior to the Termination Date. Should Customer timely exercise its Purchase
Option, then within thirty (30) days of the Termination Date: (i) the Parties ghall
execute and deliver to each other all documents necessary to (A) cause title to the
System to pass to Customer as-is, where-is, and free and clear of any liens, and
(B) Provider shall assign all third-party warranties for the System, if any, to
Customer, to the extent assignable; and (ii) Customer will pay the Option Price to
Provider, For the purposes of this Section, “Option Price” means an amount
equal to the Fair Merket Value of the System. The “Fair Market Value” of the
System shall be the value determined by the mutnal agreement of Customer and
Provider within thirty (30) days after receipt by Provider of Customer’s notice of
its election to purchase the System, If Customer and Provider cannot mutually
agree to a Fair Market Value, then the Provider and Customer shall jointly selecta
nationally recognized independent appraiser with experience and expertise in the
solar photovoltaic industry to value such equipment. Such appraiser shell act
reasonably and in good faith to determine the Fair Market Value and shall set
forth such determination in a written opinion delivered to the Parties. The
valuation made by the appraiser shall be binding on the Parties in the absence of
fraud or manifest error. , The costs of the appraisal shall be borne by the Parties
equally. Notwithstanding anything to the contrary in this SSA, the Fair Market
Value of the System shall not be less than the sum of (a) the Remaining Contract
Value, (b) the salvage value of the System at the end of the Term, and (c)
Provider’s closing costs.

9.22. Removal of System. In the event Customer elects not to extend
this SSA or purchase the System as provided in this SSA, Customer shall
peaccably leave, quit and surrender the System. Upon such termination,
Customer will be responsible for ensuring that the System is free of all Liens and
encumbrances and is in “as-is, where-is” condition. Provider shall remove all

15
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requested tangible property comprising the System from the Site within one
hundred and eighty (180) days after the Termination Date; provided, however,
that notwithstanding any other terms of this SSA, in the event that the
Termination Date occurs for reasons attributable to Customer, including but not
limited to a Customer Default, Provider shall have no obligation to remove the
System from the Site prior to Customer’s payment of the applicable damages in
accordance with the terms of this SSA.

93  Early Termination. If, at any time during the Term, but prior to the end of
the Term, any of the following events occurs, Provider shall have the right, but not the
obligation, to terminate this SSA prior to the expiration of the Term with written notice to
Customer and without any further liability of either Party to the other Party except for
such rights and obligations as are sct forth in Section 9.4 and any other provisions of this
SSA intended to survive beyond the Term (an “Early Termination”):

@) At any time within one hundred and eighty (180) days following the
Placed in Service Date;

(i)  An unstayed order of a court or administrative agency having the effect of
subjecting the sales of electricity to federal or state regulation of prices
and/or service;

(i) Elimination or alteration of one or more Rebate or REC Financial
Incentive or other Change in Law that results in a material adverse
economic impact on Provider;

(iv)  Over any 12-month period, there is an annual level of direct beam solar
resource availability that is less than or equal to ninety percent (90%) of
historical averages as determined by Provider;

(v)  The termination or diminution of Customer’s leasehold or ownership
interest over the Site prior to the end of the Term for any reason;

(vi)  The termination of this SSA pursuant to ection 7.2.11; or
(vii) Upon the occurrence of a Customer Default.

94  Payment of Termination Fee on Termination Date. Except in the event
that Customer exercises its Purchase Option pursuant to Section 9.2.1 above, if a
Termination Date for the System occurs for reasons attributable to Customer, including
as & result of a Customer Default or termination pursuant to Section 7.2.11, Customer
shall be required to pay to Provider the then-applicable Termination Fee as liquidated
damages. The Parties agree that actual damages to Provider in the event this SSA
terminates prior to the expiration of the Term for causes attributable to Customer would
be difficult to ascertain, and the applicable Termination Fee is a reasomable
approximation of the damages suffered by Provider as a result of early termination of this
SSA. The Termination Fee shall be calculated as follows:
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) the Termination Value; plus

(ii) any other unpaid amounts then outstanding and due under this SSA to
Provider by Customer as of the date of such Early Termination.

Any amounts received by Customer, either in connection with a Taking of the System, or
from Insurance Proceeds as a result of the losses to or damage or destruction of the
System, shall be promptly transferred to Provider, and any amounts received by Provider
in excess of the Early Termination Fee shall be promptly remitted to Customer by
Provider. If the System is damaged or destroyed by fire or other casualty and is not
repaired or replaced pursuant fo this SSA, upon receipt of the Early Termination Fee in
connection therewith, Provider shall transfer (by an appropriate instrument of transfer in
form and substance satisfactory to Provider and at the expense of Customer) all of
Provider’s rights, title and inferest in the System to Customer (or its designee), on an “as
is,” “where is” and “with all feults™ basis, without representations or warranties.

10.  Defaults

10.1 Customer Default. The occurrence at any time of any of the following
events (unless excused by a Force Majeure Event pursuant to the terms hereunder) shall
constitute a “Customer Defaulf’:

10.1.1. Payment Default. The failure of Customer to make a timely
payment to Provider hereunder; provided that Customer may cure each such
failure within seven (7) business days after Customer receives written notice of

such faiture from Provider.
10.1.2. Phone and Data Line Default, The failure of Customer to maintain

and gramt Provider access to the phone and other commumications lines as
required hereunder; provided that Customer may cure each such failure within
seven (7) days after Customer receives written notice of such failure from
Provider.

10.1.3. Other Defaults. The failure of Customer to perform or cause to be
performed any other obligation required to be performed by Customer under this
SSA, or the failure of any representation and warranty set forth herein to be true
and correct as and when made; provided, however, that if such failure by its
nature can be cured, then Customer shall have a period of fifieen (15) days after
receipt of written notice from Provider of such failure for Customer to cure the
same and & Customer Default shall not be deemed to exist during such period;
provided, further, that if Customer commences to cure such failure during such
period and is diligently and in good faith attempting to effect such cure, said
period shall be extended for forty (40) additional business days.

10.1.4. Insolvency Default. () Customer as a matter of fact is unable to

pay its debts generally as they become duc or is “insolvenf” as such term is
generally interpreted under Kansas Applicable Law; (b) Customer files a petition
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or answer seeking reorganization or arrangement under the federal bankruptcy
laws or any other Applicable Law of the United States of America or any State,
district or territory thereof: (c) Customer makes an assignment for the benefit of
creditors; (d) Customer consenis to the appointment of a receiver of the whole or
any substantial part of its assets; (€) Customer has a petition in bankruptcy filed
against it; (f) a court of competent jurisdiction enters an order, judgment, or
decree appointing a receiver of the whole or any substantial part of Customer’s
assets; or (g) under the provisions of any other law for the relief or aid of debtors,
any court of competent jurisdiction assumes custody or control of the whole or
any substantial part of Customer’s assets.

10.2 Provider Default. The occurrence at any time of the following events
(unless excused by a Force Majeure Event pursuant fo the terms hereunder) shall
constitute a “Provider Defaulf’:

10.2.1. Performance Default. The failure of Provider to perform or cause
to be performed any of its material obligations hereunder or, as of the date hereof,
the failure of any material representation and watranty set forth herein to be true
and correct provided that such failure results in e material adverse effect on
Customer; provided, further, that if such failure by its nature can be cured, then
Provider shall have a period of sixty (60) business days after receipt of written
notice from Customer of such failure for Provider to cure the same and a Provider
Default shall not be deemed to exist during such period; provided, further, that if
Provider commences to cure such failure during such period and is diligently and
in good faith attempting to effect such cure, said period shall be extended for forty
(40) additional business days.

10.2.2. Insolvency Default, (a) Provider as a matter of fact is unable to
pay its debts gemerally as they become due or is “insolvent” as such term is
generally interpreted under Kansas law; (b) Provider files a petition or answer
seeking reorganization or arrangement under the federal bankruptcy laws or any
other Applicable Law of the United States of America or any State, district or
territory thereof; (c) Provider makes an assignment for the benefit of creditors; (d)
Provider consents to the appointment of a receiver of the whole or any substantial
part of its assets; (¢) Provider has a petition in bankruptcy filed against it; (f) a
court of competent jurisdiction enters an order, judgment, or decree appointing a
receiver of the whole or any substantial part of Provider’s assets; or (g) under the
provisions of any other law for the relief or aid of debtors, any court of competent
jurisdiction assumes custody or control of the whole or any substantial part of
Provider’s assets.

10.2.3. Provider Defaul ice and ity to Cure. In the event
that Provider defaults on performance of its duties and obligations pursuant to
Section 10.2.1 of this SSA, Customer hereby agrees to notify Lender, if any, in
the same fashion as notice is given to Provider. Customer also agrees that in the
event Provider fails to cure such default, Lender shall have an opportunity to cure
in-lieu of Provider, and Lender’s cure period shall be equal to Provider’s and shall
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1.

begin accruing immediately after Provider’s cure period has ended. In no event
shell Customer terminate the SSA for failure to remedy a default until both
Provider's and Lender’s cure periods have expired.

Remedies Following Defanit.

11.1 Cystomer’s Remedies Upon Occurrence of a Provider Defanit,

11.1.1. Termination. If a Provider Default as described in Section 10.2
above has occurred, Customer may terminate this SSA by written notice, and this
SSA shall be of no further force or effect as of the date the termination notice is
given, in which case Customer may require Provider, at Provider’s sole cost and
expense, to remove all of its tangible property comprising the System from the
Site by a mutuslly convenient date but in no case later than one hundred eighty
(180) days after the date the terminetion notice is given and ir such case the Site
shall be returned to its original condition, except for System support structures,
electric/wiring components and ordinary wear and tear.

11.1.2. Other Rights and Remedies. Except as provided in this SSA,
Customer shall have no right to terminate this SSA and shall kave no other
temedies.

11.2 Provider’s Remedies Upon Customer Default. In addition to any other

remedies available under this SSA or at law, upon the occurrence of any Customer
Default (including the expiration of all applicable grace periods), Provider shall have the
rights and rernedies hereinafier set forth, which shall be distinct, separate and cumulative
and shall not operate o exclude or deprive Provider of any other right or remedy allowed
it by law:

@) Provider may terminate this SSA immediately upon delivery to Customer
notice of Provider’s election to do so, in which event the Term of this SSA
shall end, and all right, title and interest of Customer hereunder shall
expire on the date stated in such notice;

(ii) Provider may terminate the right of Customer to possession of the System
without terminating this SSA by giving notice to Customer that
Customer's right of possession shall end on the date stated in such notice,
whereupon the right of Customer to possession of the System or any part
thereof shall cease on the date stated in such notice;

(iii) Provider may enforce the provisions of this SSA and may enforce and
protect the rights of Provider hereunder by a suit or snits in equity or at
law for the specific performance of any covenant or agreement contained
herein, or for the enforcement of any other appropriate legal or equitable
remedy, including recovery of all moneys due or to become due from
Customer under any of the provisions of this SSA;
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(i)

\)

11.3

Whether or not Provider shall have exercised, or shall thereafter at any
time exercise, any of its rights under paragraphs (i) through (iii) above,

Provider, by written notice to Customer specifying a Termination Date
that shall be not earlier than ten (10) days afier the date of such notice,
may demand that Customer pay to Provider, and Customer shall pay to
Provider, on the Termination Date specified in such notice, any unpaid
SSA Payment due before such Termination Date, plus as liquidated
damages for loss of a bargain and not as a penalty (in lieu of the SSA
Payment due on and after such Termination Date), at Provider's election,
the following: (x) an amount equal to the excess, if any, of the
Termination Value computed as of such Termination Date over the Fair
Market Sales Value of the System as of such Termination Date, or (y) an
amount equal to the excess, if any, of Termination Value computed as of
such Termination Date over the Fair Market SSA Payment Value of the
Facility until the end of the Term, after discounting such Fair Market SSA
Payment Value semiannually to present value as of such Termination Date
at a rate equal to 10%, or (z) an amount equal to the Termination Value
computed as of such Termination Date; provided, however, that upon
payment of such Termination Value by Customer pursuant to clause (z)
and all other SSA Payment (not otherwise included in the calculation of
such Termination Value) then due and unpaid, or accrued and unpaid, by
Customer, Provider shall forthwith transfer to Customer (or its designee)
on an "as is," "where is" and "with all faults" basis, without representation
or warranty other than a warranty as to the absence of Liens, all of
Provider's interest in the System, and shall execute and deliver appropriate
releases and other documents or instruments necessary or desirable to
effect the foregoing, all to be prepared, filed and recorded (as appropriate)
at the cost and expense of Customer. Upon payment of such amount
under either clause (x), () or (z) of this paragraph (iv) and all other SSA
Payment then due and unpaid, or accrued and umpaid, by Customer
outstanding on the applicable Termination Date, SSA Payment, as
applicable, shall cease to accrue and Customer’s obligation to pay SSA
Payment hereunder due for any periods subsequent to the date of such
payment shall terminatc and this SSA shall terminate; and

Provider shall have all rights and remedies of a secured party under the
Uniform Commercial Code in any jurisdiction in which enforcement is

sought.
No Consequential Damages. Nothing in this SSA is intended to cause

either Party to be, and meither Party shall be, liable to the other Party for any lost
business, lost profits or lost revenues from others or other special or consequential

damages, all

claims for which are hereby irrevocably waived by Customer and Provider.

Notwithstanding the foregoing, none of the payments for Solar Services or any other
amount specified as payable by Customer to Provider under the terms of this SSA upon
the termination of this SSA shall be deemed consequential damages. Provider’s liability
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hereunder shall be in all respects limited to amounts paid to it hereunder during the most
recent thirty-six (36) month period.

114 Effect of Termination. Upon the Termination Date or upon the expiration
of the Term of this 8SA, as applicable, any amounts then owing by a Party to the other
Party shall become immediately due and payable and the then future obligations of
Customer and Provider under this SSA shall be terminated (other than the indemnity
obligations set forth in Section 12). Such termination shall not relieve either Party from
obligations accrued prior to the Termination Date or the expiration of the Term of this
SSA.

11.5 Tenmipation Date Liquidated D s. The Parties agree that actual
damages to Provider in the event of termination prior to the end of the Term (or any

extension thereof) as a result of Customer’s actions would be difficult to ascertain, and
the applicable remedies set forth herein are a reasonsble approximation of the damages
suffered by Provider as result of early termination of this SSA. Absent fraud or
intentional misconduct, payment of the applicable remedies specified in this SSA to
Provider shall be Provider’s sole remedy in the event that this SSA terminates because of
Customer. If a court of competent jurisdiction determines that the applicable remedies
get forth herein or their application are void or umenforceable, the Provider shall be
entitled to recover its actual damages incurred as a result of the early termination of this
SSA.

11.6 Lender a Third Party Beneficiaty. Customer agrees and acknowledges that
any Lender is a third-party beneficiary of the provisions of this SSA.

12,  Indemnification

12.1 Indemnification by Provider. Provider shall fully indemnify, hold
harmless and defend Customer from and against any and all costs, claims, and expenses
incurred by Customer in connection with or arising from any claim by a third party for
physicai damage to or physical destruction of property, cr death of or bodily injury to any
Person, but only to the extent caused by (a) the gross negligence or willful misconduct of
Provider or its agents or employees or others under Provider’s control or (b) 2 Provider
Default; provided, however, that nothing in this Section 12.1 is intended to modify the
limitation of Provider’s liability set forth in this SSA, including Section 11.3.
Notwithstanding the foregoing, the Parties agree that in no event shall Provider’s total
Hability incurred pursuant to this SSA exceed the greater of (i) the actual monetary value
of this SSA to Provider from the date hereof fo the end of the Term or (ii) Provider’s
ingurance coverage.

12.2 Indemmification by Customer. ‘To the extent allowable under Kansas
Applicable Law, Customer shall fully indemnify, hold harmless and defend Provider
from and against amy and all costs, claims, and expenses incurred by Provider in
connection with or arising from amy claim by a third party for physical damage to or
physical destruction of property, or death of or bodily injury to any Person, but only fo
the extent caused by (a) the gross negligence or willful misconduct of Customer or its
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agents or employees or others under Customer’s control or (b) a Customer Default;
provided, however, that nothing in. this Section 12.2 is intended to modify the limitation
of consequential damages set forth in Section 11.3. Notwithstanding the foregoing, the
Parties agree that in no event shall Customer’s total liability incurred pursuant to this
SSA exceed the greater of (i) the actual value of Customer’s payment obligations
hereunder or (ii) Customer’s insurance coverage.

123 Notice of Claims. Any Party seeking indemnification hereunder (the
“Indemnified Party”) shall deliver to the other Party (the “Indemnifying Party™) a notice
describing the facts underlying its indemnification claim and the amount of such claim
(each such notice a “Claim Notice™). Such Claim Notice shall be delivered promptly to
the Indemnifying Party after the Indemnified Party receives notice that an action at law or
a suit in equity has commenced; provided, however, that failure to deliver the Claim
Notice as aforesaid shall not relieve the Indemnifying Party of its obligations under this
Section 12.3, except to the extent that such Indemnifying Party has been materially
prejudiced by such failure.

124 Indemnity Survival. The provisions of this Article 12 shall survive the
expiration or termination of this SSA for a period of two (2) year from the date hereof.

13. Miscellangous Provisions.

13.1 Notices. All notices, communications and waivers under this SSA shall be
in writing and shall be (&) delivered in person, or (b) mailed, postage prepaid, either by
registered or certified mail, return receipt requested, or (c) sent by reputable overnight
express courier, addressed in each casc to the addresses set forth below, or to any other
address either of the Parties to this SSA shall designate in a written notice to the other
Party, or (d) transmitted by facsimile where confirmation of successful transmission is
received from the receiving party’s facsimile machine (such transmission to be effective
on the day of receipt if received prior to 5:00 p.m. local time on a business day or in any
other case on the next business day following the day of transmittal), or (¢) transmitted by
e-mail if receipt of such transmission by e-mail is specifically acknowledged by the
recipient (automatic responses not being sufficient for acknowledgment) addressed as
follows:

22



DocuSign Envelope ID: TBFF7D49-128F-4332-9CC5-EC07229243AD

IF TO PROVIDER:

Evergy Energy Solutions

1200 Main Street

Kansas City, MO 64105

Attention; Chris Jackman

E-mail: chris.jackmen@evergy.com

IF TO

Entity:
By:
Name:
Title:

CUSTOMER:

Spring Hill USD 230
[Spring Hill USD 23Q

[Dr. Wayne Burke
Buperintendent ]

Address: [17640 W. 198th]

[St. Spring Hill, KS 66083

E-mail: lburke@usd230.org |

Ali notices sent pursuant to the terms of this Section 13.1 shall be deemed received (i) if

personglly delivered,

then on the date of delivery, (ii) if sent by reputable overnight, express

courier, then on the next business day immediately following the day sent, or (iii) if sent by
registered or certified mail, then on the earlier of the third (3rd) business day following the day
sent or when actually received.

13.2.1. Provider Representations, Provider hereby represents and warrants

(&) It is a corporation duly organized, validly existing and in
good standing under the laws of Missouri and has all requisite corporate
power and authority fo enter into this SSA, to perform its obligations
hereunder and thereunder and to consummate the transactions
contempiated hereby and thereby;

(b) The execution and delivery of this SSA and the
performance of its obligations hereunder and thereunder have been duly
authorized by all necessary action end, to the best knowledge of Provider,
as of the date of execution hereof, no governmental approval (other than
any governmental approvals that have been previously obtained or
disclosed in writing to Customer) is required in connection with the due
authorization, execution and delivery of this SSA by Provider;

(¢) This SSA is a legal, valid and binding obligation of

Provider enforceable against Provider in accordance with its terms, subject
to the qualification, however, that the enforcement of the rights and
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remedies herein is subject to (i) bankruptcy and otber similar laws of
general application affecting rights and remedies of creditors and (ii) the
application of general principles of equity (regardless of whether
considered in a proceeding in equity or at law); and

(d)  The execution and delivery of this SSA by Provider and the
compliance by Provider with the terms hereof do not conflict with, breach
or contravene the provisions of the operating agreement of Provider or any
material contractual obligation of Provider.

13.2.2. Customer Representations. Customer hereby represents and
warrants that:

(@) Itis validly existing and in good standing under the laws of
Kansas and has all requisite governmental power and authority to enter
into this SSA, to perform its obligations hereunder and thereunder and to
consummate the transactions contemplated hereby and thereby;

(b) The execution and delivery of this SSA and the
performance of its obligations hereunder and thereunder have been duly
authorized by all necessary governmental action and no governmental
approval {other than any governmental approval which has been
previously obtained or disclosed in writing to Provider) is required in
connection with the due authorization, execution and delivery of this SSA
by Customer or the performance by Customer of its obligations hereunder
and thereunder which Customer has reason to believe that it will be unable
to obtain in due course;

(¢) This SSA is a legal, valid and binding obligation of
Customer enforceable against Customer in accordance with its terms,
subject to the qualification, however, that the enforcement of the rights
and remedies herein is subject to (i) bankruptcy and other similar laws of
general application affecting rights and remedies of creditors and (ii) the
application of general principles of equity (regardless of whether
considered in a proceeding in equity or at law);

(d)  Neither the execution and delivery of this SSA by
Customer nor compliance by Customer with any of the terms and
provisions of this SSA conflicts with, breaches or contravenes the
provisions of the charter documents of Customer, or any contractual
obligation of Customer;

(¢)  To the best knowledge of Customer, there are no existing

amounts of regulated Hazardous Materials that are currently located at the
Site; and
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@ Customer has not entered into any contracts or agreements
with any other person regarding the provision of the services contemplated
to be provided by Provider under this SSA.

133  Assignment.
13.3.1. Congent of Assignment. Customer shall not assign this SSA

without the prior written consent of Provider and any such attempted assignment
shall be void ab initio. Provider shall be permiited to assign this SSA upon
written notice thereof to Customer. Any permitted assignee must assume and
agree to be bound by all of the obligations, liabilities and duties of the assigning
Party under this SSA.

13.3.2. Lender Accommodations. Customer acknowledges that Provider
may finance the development, installation, acquisition, operation and/or
maintenance of the System with financing or other accommodations from one or
more financial institutions (each, a “Lender™) and that Provider’s obligations to
such Lender(s) may be secured by, inter alia, a pledge or collateral assignment of
this SSA and a first security interest in the System (collectively, the “Lender’s
Security Interest”). In order to facilitate such financing or other accommodations
(or agent or trustee on behalf of such financial institutions), and with respect to
any Lender; Customer agrees as follows:

(a) -Consentto ender's Security Interest. Customer consents to
Provider providing to Lenders the Lender's Security Interest. Customer
acknowledges and agrees that: (i) Customer and all of Customer's rights
hereunder are and shall be in all respects subject and subordinate to the
Lender's Security Interest and all renewals, modifications, supplement,
amendments, consolidations, replacements, substititions, additions and
extensions thereof; and (if)no amendments or modifications of this SSA,
are permitied without Lender's prior written consent.

() Rights Upon Event of Defpult. Notwithstanding any
contrary term of this SSA, upon the occurrence of an event of default
under Lender's financing documents:

L. Lender, as holder of the Lender's Security Interest,
shall be entitled to exercise, in the place and stead of Provider, any
and all rights and remedies of Provider under this SSA in
accordance with the terms of this SSA. Lender shall also be
entitled to exercise all rights and remedies of secured parties
generally with respect to this SSA. and the System.

2. Lender shall have the right, but not the obligation,
to pay all sums due from Provider under this SSA and to perform
any other act, duty or obligation required of Provider hereunder or
cause to be cured any default of Provider hereunder in the time and
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SSA:

manner provided by the terms of this SSA. Nothing herein requires
Lender to cure any Provider Default (uniess Lender has succeeded
to Provider's interests under this SSA) or to perform any act, duty
or obligation of Provider under this SSA, but Customer hereby
gives it the option to do so.

3. Upon the exercise of remedies under the Lender's
Security Interest in the System, including any sale thereof by
Lender, whether by judicial proceeding or under any power of sale
contained therein, or any conveyance from Provider to Lender (or
any Qualified Assignee of Lender) in licu thereof, Lender shall
give notice fo Customer of the transferee or assignee of this SSA.
Any such exercise of remedies shall not constitute default under
this SSA, nor require Customer's consent,

4. Upon any rejection or other termination of this SSA
pursuant to any process undertaken with respect to Provider under
the United States Bankruptcy Code, at the request of Lender made
within ninety (90) days of such termination or rejection, Customer
shall enter into a new agreement with Lender or its Qualified
Assignee having substantially the same terms and conditions as
this SSA.

(c)  Right to Cure, Notwithstanding any contrary term of this

1. Customer will not exercise any right to terminate or
suspend this SSA as a result of a Provider Default unless (to the
extent Customer has been given prior written notice of the manner
in which to give Lender notice hereunder), it shall have given
Lender prior written notice of its intent to terminate or suspend this
SSA, as required by this SSA, specifying the Provider Default
giving rise to such right, and Lender shall not bave caused to be
cured the Provider Defeult giving rise to the right of termination or
suspension within thirty (30) days after such notice or (if longer)
the periods provided for in this SSA; provided that if such Provider
Default cannot be cured by Lender within such period and Lender
commences and continuously pursues cure of such Provider
Default within such period, such period for cure will be extended
for a reasonable period of time under the circumstances, such
period not to exceed an additional one hundred twenty ( 120) days.
The Parties’ respective obligations will otherwise remain in effect

during any cure period.

2. If Lender or its Qualified Assignee (including any
Customer or transferee), pursuant to an exercise of remedies by
Lender, shall acquire title to or control of Provider's assets and
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shall, within the time periods described in Section 13.3.2(c)(1),
cure all defaults under this SSA existing as of the date of such
change in title or control in the manner required by this SSA and
which are capable of cure by a thixd person or entity, then such
Person shall no longer be in default under this SSA, and this SSA
shall continue in full force and effect.

(d) Further Assurances. At the request of Lender and/or its
Qualified Assignee, Customer sgrees to execute and deliver any
document, instrurnent or statement required by law or otherwise as
reasonably requested by Lender or its Qualified Assignee in order to
create, perfect, continue or terminate the security interest in favor of
Lender in all assets of Provider, and to secure the obligations evidenced by
Lender's Security Interest.

13.4 Successors and Assigns. The rights, powers and remedies of each Party
shall inure to the benefit of such Party and its successors and permitted assigns.

13.5 Casualty. If the System is damaged or destroyed by fire, theft or other
casualty, Provider shall proceed promptly to establish and collect all valid claims which
may have arisen against insurers or others based upon any such damage or destruction
(the “Insurance Proceeds”). Provider, using the Insurance Proceeds, shell within one
hundred eighty (180) calendar days after the Insurance Proceeds become available to
Provider, repair, restore, replace or rebuild the Sysiem to substantially the same condition
as existed immediately prior to the damage or destruction, assuming the System was in
the condition and repair required to be maintained in accordance with the terms herein,
and shall be made, or caused to be made and substentielly in accordance with the
originally approved plans for the System (the “Restoration Work™). Notwithstanding the
foregoing, in the event of substantial damage or destruction by casualty (i) which damage
Provider in good faith determines is such that the reconstruction of an economically
vigble System is not practicable, either because (a)the Insurance Proceeds made
available to Provider are not sufficient to repair such loss or damage, or (b)such
reconstruction cannot be carried out under Applicable Laws, including then-current
building or zoning laws, or (ii) which damage occurs during the last three (3) years of the
Term, then Provider shall have the right to terminate this SSA. If Provider elects or is
required to reconstruct the System, and if the Insurance Proceeds received by Provider
are insufficient o pay the entire cost of the Restoration Work, then the amount of any
such deficiency shall be borne solely by Provider. If the Insurance Proceeds received by
Provider exceed the entire cost of the Restoration Work, then such excess proceeds shali
be retained by Provider.

13.6 Amendments to Agreement. This SSA shall not be amended, modiffed or
supplemented without the written agreement of Provider and Customer at the time of
such amendment, modification or supplement.

13.7 Waivers; Approvals. No waiver of any provision of this SSA shall he
effective unless set forth in writing signed by the Party making such waiver, and any such
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waiver shall be effective only to the extent it is set forth in such writing. Failure by a
Party to insist upon full and prompt performance of any provision of this SSA, or to take
action in the event of any breach of any such provisions or upon the occurrence of any
Provider Default or Customer Default, as applicable, shall not constitute a waiver of any
rights of such Party, and, subject to the notice requirements of this SSA, such Party may
at any time after such failure exercise all rights and remedies available under this SSA
with respect to such Provider Default or Customer Default. Receipt by a Party of any
instrument or document shall not constitute or be deemed to be an approval of such
instrument or document. Any approvals required under this SSA must be in writing,

signed by the Party whose approval is being sought,

13.8 Partial Invalidity. In the event that any provision of this SSA is deemed to
be invalid by reason of the operation of Applicable Law, Provider and Customer shall
negotiate an equitable adjustment in the provisions of the same in order to effect, to the
maximum extent permitted by law, the purpose of this SSA (and in the event that
Provider and Customer cannot agree then such provisions shall be severed from this
SSA) and the validity and enforceability of the remaining provisions, or portions or
applications thereof, shall not be affected by such adjustment and shall remain in full
force and effect.

13.9 Execution in Counterparts. This SSA may be executed in counterparts,
and all said counterparts when taken together shall constitute one and the same SSA.

13.10 No Agency. This SSA is not intended, and shall not be construed, to
create any association, joint venture, agency relationship or partnership between the
Parties or to impose any such obligation or liability upon either Party. Neither Party shall
have any right, power or authority to enter into any agreement or undertaking for, or act
as or be an agent or representative of, or otherwise bind, the other Party.

13.11 No Recourse tp Affiliates. This SSA is solely and exclusively between the
Parties, and any obligations created herein on the part of either Party shall be the
obligations solely of such Party. No Party shall have recourse to any parent, subsidiary,
partner, member, affiliate, lender, director, officer or employee of the other Party for
performance ot nonperformance of any obligation hereunder, unless such obligations
were assumed in writing by the Person against whom recourse is sought.

13.12 Cooperation with Financing. Customer acknowledges that Provider may
be financing the Solar Services and the System and Customer agrees that it shall
reasonably cooperate with Provider and its financing parties in connection with such
financing, including (a) the furnlshmg of such information, (b) the giving of such
certificates, and (¢) providing such opinions of counsel and other matters as Provider and
its financing parties may reasonably request; provided, that the foregoing undertaking
shall not obligate Customer to materially change any rights or benefits, or materially
increase any burdens, liabilities or obligations of Customer under this SSA (except for
providin~ . otices and additional cure periods to the financing parties with respect to
events of 3 vider Default as a financing party may reasonably request).
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13.13 Choice of Law. This SSA shall be construed in accordance with the laws
of the State of Kansas, without regard to its conflict of laws principles. The Parties
irrevocably agree that any action, suit or proceeding related to this SSA may be brought
in whichever of the federal or state courts sitting in the State of Kansas that a Party may
choose and that such court has subject matter jurisdiction over the dispute and each Party
waives any objection that it may now or hereafter have regarding the choice of forum
whether on personal jurisdiction, venue, forum non corveniens or on any other ground.

13.14 Negotiated Resolution. Except as otherwise set forth in this SSA, in the
event that there is any controversy, claim or dispute between the Parties hereto arising out
of or related to this SSA, or the breach hereof or thereof, that has not been resolved by
informal discussions and executive-level negotiations, either Party may take whatever
action it deems appropriate to seek resolution of the matter after forty (40) business days
of unsuccessful negotiation has passed; provided, however, either Party may, during said
forty (40) business day period, request the utilization of the services of & professional
mediator (chosen by mutual agreement of the Parties), and the other Party shall cooperate
with such request and share the reasonable costs of such non-binding mediator (upon
which time the forty (40) day period shall be reasonably extended to provide the mediator
adequate time to attempt to resolve such dispute). If any legal action or claim shall be
institoted in a court of law between Customer and Provider in connection with this SSA,
the Party prevailing in such action shall be entitled to recover from the other Party all of
its reasonable costs and expenses incurred in comnection with such legal proceeding,
including reasonable attorneys’ fees.

13.15 Entire Agreement. This SSA (including all exhibits attached hereto)

the entire agreement between the parties to this SSA with respect to the subject

matter hereof and thereof and supersede all prior and contemporaneous oral and prior
written agreements.

13.16 ITC. It is the intent of the Provider or Lender to apply for and receive an
Investment Tax Credit (“ITC™) as part of the financing of the System. Notwithstanding
any provision in this SSA, in the event that any action or inaction of the Customer
directly or indirectly results in a recaptute or potential recapture of the ITC (as
determined by the Provider in its sole discretion), then the Customer agrees to
immediately pay to the Provider upon its request an amount equal to the recapture or to
be potentially recaptured including any potential or actual penalties, fines, and interest
that may be or have been charged or imposed upon the Provider or any of its affiliates.
The Customer agrees that it has no interest whatsoever in the ITC. The Customer also
agrees to cooperate to the extent requested by the Provider so that the Provider or its
affiliate, or Lender can obtain such ITC or defend any action with respect to any
recapture of the ITC which cooperation includes but is not limited to making the
Customer’s employees, contractors, or other service providers available to the Provider,
executing any documents requested by the Provider, and providing any information
whether written or verbal to the Provider.

13.17 Confidential Information. Each Party (the “Receiving Party”) shall not
use for any purpose other than performing their obligations under this SSA or divulge,
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disclose, produce, publish, or permit access to, without the prior written consent of the
other Party (the “Disclosing Party”), any Confidential Information of the Disclosing
Party, The Receiving Party shall use a reasonable standard of care to prevent
unauthorized use or disclosure of such Confidential Information. Notwithstanding
anything hercin to the contrary, the Receiving Party has the right to disclose Confidential
Information without the prior written consent of the Disclosing Party as required by any
court or other Governmental Authority or its attorneys, accountants, financial advisors or
other agents, in each case bound by confidentiality obligations. If a Receiving Party
believes that it will be compelled by a court or other Governmental Authority to disclose
Confidential Information of the Disclosing Party, it shall give the Disclosing Party
prompt written notice, and in all cases not less than five (5) business days notice in
advance of disclosure, so that the Disclosing Party may determine whether to take steps
to oppose such disclosure, Notwithstanding the foregoing, Provider understands and
agrees that Customer is a public entity and subject to the Kansas Open Records Act.
Should Customer receive a request for records that would include information about this
Agreement, Customer agrees to notify Provider so as to afford Provider the opportunity
1o seek protection from the compelled disclosure.

13.18 Press Releases. The Parties acknowledge that they each desire to publicize
information about this SSA and the System. The Parties therefore agree that each may
make independent press releases about entering into this SSA, the size and location of the
System, and the identity of the other Party, without the prior written consent of the other
Party, s0 long as only Provider has the exclusive right to (i) claim that electric energy
provided to Customer was generated by the System, (ii) Provider is responsible for the
reductions in emissions of pollution and greenhouse gases resulting from the generation
of such electric energy and (iii) Provider is entifled to all credits, certificates,
registrations, etc., evidencing or representing any of the foregoing except as otherwise
expressly provided in this SSA. However, the terms of this SSA and information about
the System other than that described above constitutes Confidential Information, as
defined below, and is subject to the remaining provisions of this SSA.,

13.19 Budgeting. Customer agrees to include the payments required to fulfill its
obligations under the SSA in any annual (or other) budget and to take all reasonable and
necessary action to ensure funds are available at all necessary times to satisfy its
obligations hereunder.

30
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IN WITNESS WHEREOQF, the parties hereto have duly executed and delivered this Solar
Services Agreement es of the date first written above,

PROVIDER: CUSTOMER:

Evergy Energy Solutions, Inc. Spring Hill USD 230

By: By: __Ema.g__v ) Uf{i&b

Douglas J updike

Name; Name:

Title: Title: school Board President
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SOLAR SERVICES AGREEMENT
EXHIBIT A

SYSTEM DESCRIPTION

Total 750.4 kW ground mount solar array comprised of:
Trina TallMax 410W Monofacial — quantity 1680
- ET 385W Monofacial — quantity 160
SMA Sunny Tripower Corel Inverters — quantity 6

Demand Reduction System
- Building Automation system WebCTRL
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Legal Location: SPRING HILL USD 230 CAMPUS LT 1 EXS 70’ INSTSPC 233 1

Address: 19701 S Ridgeview Rd, Spring Hifl, KS 66083

Description: Ground mount sofar array located in the North East comer of 16701 S Ridgeview Rd, Spring Hill, KS
66083, Occupying spproximately 2.02 acres.
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SOLAR SERVICES AGREEMENT
EXHIBIT C

DEFINITIONS

“Actual Demand Reduction” shall have that meaning set forth in Exhibit E.

“Annual Period” shall mean the period commencing on the Placed in Service Date and ending
on the last day of the calendar year in which the Placed in Service Date occurs, and, thereafter,
all subsequent one (1)-year periods during the Term.

“Applicable Law” shall mean, with respect to any Governmental Authority, any constitutional
provision, law, statute, rule, regulation, ordinance, treaty, order, decree, judgment, decision,
certificate, holding, injunction, registration, license, franchise, permit, authorization, guideline,
governmental approval, consent or requirement of such Governmental Authority, enforceable at
law or in equity, along with the interpretation and administration thereof by any Governmental
Authority.

“Claim Notice” shall have that meaning set forth in the Section 12.3.
“Code™ shall mean the Internal Revenue Code of 1986, as amended.

“Confidential Information” includes, without limitation, this SSA and exhibits hereto, all
information or materials prepared in connection with this SSA including, but not Limited to,
designs, drawings, specifications, techniques, models, data, documentation, source code, object
code, diagrams, flow charts, resecarch, development, processes, procedures, know-how,
manufacturing, development or marketing techniques and materials, development or marketing
timetables, strategies and development plans, customer, supplier or personnel names and other
information related to customers, suppliers or personnel, pricing, pricing policies and financial
information, and other information of a similar nature, whether or not reduced to writing or other
tangible form, and any other trade secrets. Confidential Information does not include (a)
information known to the Receiving Party prior to obtaining the same from the Disclosing Party;
(b) information in the public domain at the time of disclosure by the Receiving Party; or (c)
information obtained by the Receiving Party from a third party who did not receive same directly
from the Disclosing Party.

“Customer” shall have that meaning set forth in the Recitals.
“Customer Default” shall have that meaning set forth in the Section 10.1.
“Customer Permittees” shall have that meaning set forth in the Section 7.2.2.

“Deficient Year” shall have that meaning set forth in Exhibit E.
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“Demand Credits” shall have that meaning set forth in Exhibit E,
“Disclosing Party” shall have that meaning set forth in the Section 13.17.
“Egrly Termination” shall have that meaning set forth in the Section 9.3.
“Effective Date” shall have that meaning set forth in the Recitals.
“Energy” shall have that meaning set forth in the Recitals,

“Estimated Yearly Solar Production and Efficiency Offset” shall have that meaning set forth in

“Force Majeure Event” shall mean, when used in connection with the performance of a Party’s
obligations under this SSA, any of the following events to the extent not caused by such Party or
its agents or employees: (i) war, riot, pandemics, epidemics, quarantine restrictions, acts of a
public enemy or other civil disturbance; (if) acts of God, including but not limited to, winds,
storms, floods, lighining, earthquakes, bailstorms, ice storms, tornados, typhoons, hrricanes,
landslides, volcanic eruptions, range or forest fires, and objects striking the earth from space
(such as meteorites), prolonged adverse weather conditions at the Site beyond the scope of
regionally modeled weather probabilities, sabotage or destruction by a third party (other than any
contractor retained by or on behalf of the Party) of facilities and equipment relating to the
performance by the affected Party of its obligations under this SSA; and (iii) strikes, walkouts,
lockouts or similar industrial or labor actions or disputes.

“Governmental Authority” shall mean any federal, state, regional, county, town, city, or
municipal government, whether domestic or foreign, or any department, agency, bureau, or other
administrative, regulatory or judicial body of any such government.

“Guaranteed Yearly Solar Production and Energy Offset of the System” shall have that
megning set forth in Exhibit E.

“Harardous Materials® means all hazardous or toxic substances, wastes or other pollutants,
including petroleum, petroleum hydrocarbons or petroleum products, petroleum by-products,
radioactive materials, asbestos or asbestos-containing materials, gasoline, diesel fuel, pesticides,
radon, urea formaldehyde, lead or lead-containing materials, polychlorinated biphenyls; and any
other chemicals, materials, substances or wastes in any amount or concentration which are now
included in the definition of “hazardous substances,” “hazardous materials,” “bazardous wastes,”
“extremely hazardous wastes,” “restricted hazardous wastes,” “toxic substances,” “toxic
pollutants,” “pollutants,” “regulated substances,” “solid wastes,” or “contaminants™ or words of
similar import, under any Applicable Law.

“Indemnified Party” shall have that meaning set forth in the Section 12.3.

“Indemnifying Party” shall have that meaning set forth in the Section 12.3.
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“Insurance Proceeds” shall have that meaning set forth in the Section 13.5.
“Interconnection Point” shall have that meaning set forth in Section 3,5.

“ITC” shall have that meaning set forth in the Section 13.16.

“Lender” shall have that meaning set forth in the Section 13.3.2.

“Lender’s Security Interest” shall have that meaning set forth in the Section 13.3.2.
“Liens” shall have that meaning set forth in the Section 7.1.2.

“O&M Work” shall have that meaning set forth in Section 4.1.1.

“Option Price” shall have that meaning set forth in the Section 9.2,1.

“Party” and “Parties” shall have the meaning set forth in the preamble.

“Person” shall mean any individual, corporation, partnership, company, joint venture,
association, trust, unincorporated organization or Governmental Authority.

“Projected Annual Production” shall have that meaning set forth in Exhibit E.

“Provider” shall have the meaning set forth in the preamble. For purposes of access rights and
other rights necessary for Provider to perform its obligations hereunder, the term “Provider” shall
include Provider’s authorized agents, contractors and subcontractors.

“Provider Default” shall have that meaning set forth in the Section 10.2.
“Purchase Option” shall have that meaning set forth in the Section 9.2.1.

“Qualified Assignee” means a proposed assignee of Provider, for which Provider has, by way of
example and not limitation, provided to Customer reasonable proof that the proposed assignee:
(x) has comparable successful experience in operating and maintaining photovoltaic solar
Systems comparable to the System and successfully providing services comparable to the
services performed by Provider pursuant to the SSA; (y) has the financial capability to maintain
the System and provide the services performed by Provider pursuant to the SSA in the manner
required by this SSA; and (z) shall agree to assume in writing the due performance of all of
Provider's obligations under this SSA, including any accrued obligations at the time of the
assighment.

“Receiving Party” shall have that meaning set forth in the Section 13.17.
“RECs” means renewable energy credit(s) or certificates, e, “ssion reduction credits, investment

credits, production tax credits, emission allowances, green a8, tradable renewable credits, or
other transferable indicia denoting carbon offset credits or nv.icating generation of a particular
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quantity of renewable energy attributed to the Energy produced by the System under any
reporting program adopted by a governmental authority, or for which a registry end a market
exists or for which a market may exist at a future time.

“REC Financial Incenfives® shall mean each of the following RECs, financial rebates and
incentives that is in effect as of the Effective Date or may come into effect in the future: (i)
performance- based incentives under any federal state or local renewable energy program or
initiative, (ii) any utility rebates, incentives, state-funded monetary assistance originating from
state Jegislation or local other funding offered for the development of renewable energy or solar
Systems, (iif) any incentive tax credits (including investment tax credits arising under the Code)
other tax benefits, and bonus or accelerated depreciation, however named or referred to, with
respect to any and all fuel, emissions, air quality, energy generation, or other environmental or
energy characteristics, resulting from the use or ownership of solar generation or the avoidance
of the emigsion of any gas, chemical or other substance into the air, soil or water attributable to
the sale of Solar Services, and (iv) all reporting rights with respect to such foregoing allowances.

“Restoration Work” shall have that meaning set forth in the Section 13.3.

“Remaining Contract Value” shall mean, upon any termination of this SSA, the present value of
Customer’s Solar Services purchese obligations for the remaining portion of the Term (excluding
any renewsl period), which shall be calculated as follows: the number of days remaining in the
term of this SSA times the rate Customer would otherwise pay for such Solar Services pursuant
to Exhibit D. The present value discount shall be equal to the prevailing prime rate of interest as
published in The Wall Street Journa! on the day preceding the date of termination of this SSA.
“Site” shall have that meaning set forth in the Recitals.

“Solar Production and Efficlency Offset Credits” shall have that meaning set forth in Exhibit B.
“Solar Rebate Amount” means the amount of payments that the local utility provider will pay to
en eligible retail utility customer under any solar photovoltaic rcbate program for qualified
photovoltaic solar systems.

“Solar Services” shall have that meaning set forth in the Reitals.

“$54” shall have that meaning set forth in the Recitals.

“System” shall have that meaning set forth in the Recitals.

“Term® shall have that meaning set forth in the Section 9.1.

“Termination Date” shall have that meaning set forth in the Section 9.1.

“Termination Value” for any Termination Date shall mean, on any Termination Date for the
System, an amount, as reasonably calculated by Provider, equal to the sum of:

s the costs of dismantling, packing, removing and transporting the System; and
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¢ the value of any Rebates and Tax Credits that would have accrued to Provider if
the termination of this Lease did not occur; and

. the value of any recapture of state or federal tax benefits (including penalties and
interest assessed in connection with such recapture); and

. the value of any Lease Payments that would have been paid had it not been for the
Termination of this Lease.
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SOL

ER'

AGRE

EXHIBIT D

PRICING

Utility reference number: ACT: 101 33 5456

System Name: Spring Hill High School Ground Mount

Customer shall pay Provider for the Solar Services provided pursuant to the terms of this SSA at
the rate of $103,623.00, plus a 0.00% annual escalator, plus any additional amount required
pursuant to this SSA. Assuming no additional amounts are required pursuant to this SSA, the
annual payments over the Term of this SSA are anticipated to be as follows:

Year | Payment Year | Payment Year | Payment Year | Payment

1 $103,623.00 | 2 $103,623.00 | 3 $103,623.00 | 4 $103,623.00
3 $103,623.00 | 6 $103,623.00 | 7 $103,623.00 | 8 $103,623.00
9 $103,623.00 | 10 $103,623.00 | 11 $103,623.00 | 12 $103,623.00
13 $103,623.00 | 14 $103,623.00 | 15 $103,623,00 | 16 $103,623.00
17 $103,623.00 | 18 $103,623.00 | 19 $103,623.00 | 20 $103,623.00
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SOLAR SERVICES AGREEMENT

Exhibit E
Production Guaranty and Demand Reduction

The Parties recognize and agree that, so long as the System is producing Energy at, or above, the
applicable Guaranteed Yearly Solar Production and Efficiency Offset amount during the
applicable Performance Measurement Period (as defined below), then the System and Solar
Services being performed are satisfactory under this SSA and that Customer is not paying for
Solar Services not received.

Provider guarantees the performance of the System according to the following terms:

1. Commencing on the second (2nd) anniversary of the Placed in Service Date and assessed on
cach subsequent anniversary Annual Period throughout the Term, Provider guarantees that the
Actual Solar Production and Efficiency Offset from the System will meet or exceed Guaranteed
Yearly Solar Production and Efficiency Offset as detailed in Schedule A in any given Annual
Period after the first Annual Perfod.

2, Commencing on the second (2nd) anniversary of the Placed in Service Date and assessed on
each subsequent anniversary Amnual Period throughout the Term, Provider guarantees that
Actual Demand Reduction during each Annual Period will meet or exceed Guaranteed Demand
Reduction as detailed in Schedule B.

3. Provider will calculate and publish Bascline Energy Consumption and Baseline Peak Demand
per the template in Schedule C every year within 30 days after the Review Date for that Annual
Period.

4. Figures for Actual Solar Production and Efficiency Offset shall be calculated by subtracting
the Customer’s kilowatt-hours consumed as billed by the utility in any given Ammual Period from
the Customer’s Baseline Energy Consumption as shown in Schedule C for that Annual Period.

5. Figures for Actual Demand Reduction shall be calculated by subtracting the Customer’s
kilowatt demand as billed by the utility in any given Annual Period from the Customer’s
Baseline Peak Demand as shown in Schedule C,

6. Provider shall provide all calculations and supporting documentation used to calculate actual
figures to Customer for review within 30 days after the Review Date for that Annual Period.

7. Calculations of actual measurements of energy usage and power demand will be based on the
utility billing statements as provided by the Customer’s utility company, and calculations of
weighted average costs per unit will be based on the rate structures published by the Customer’s
utility company,

8. If any Annual Period’s Actual Yearly Solar Production and Efficiency Offset s less than that
Amnual Period’s Guaranteed Yearly Solar Production and Efficiency Offset, “) fcient Solar
Production and Efficiency Offset will be generated, that Annual Period will /: deemed a
Deficient Year.
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9, If the sum of & year’s Deficient Demand Reduction values, less any Demand Credits
generated in that Annual Pericd or any prior Annual Period, is positive, that Annual Period will
be deemed a Deficient Year, and Provider will make a Deficiency Adjustment to Customer.

10. Deficiency Adjustments are calculated as the sum of the following
(a8) Deficient Solar Production and Efficiency Offset multiplied by $0.0616/kWhac
(b) Deficient Demand Reduction multiplied by $11.31/kW

11. Provider will apply any Annual Period’s Deficiency Adjustment as 2 reduction in
Customer’s annual payment.

12. The first Review Date will be twenty (24) months after the Placed in Service Date.

13. If any Annual Period’s Actual Yearly Solar Production and Efficiency Offset is higher then
that year's Estimated Yearly Solar Production and Efficiency Offset, Solar Production and
Efficiency Offset Credits will be generated.

14. If any Annual Period’s Actual Demand Reduction is higher than that Arnual Period’s
Estimated Demand Reduction, Demand Credits will be generated.

15. X, at the expiration or termination of the SSA, there remains any Solar Production and
Efficiency Offset Credits and/or Demand Credits, Customer shall pay to Provider the value of
those credits as calculated as the sum of the following:

(@  Solar Production and Efficiency Offset Credits multiplied by $0.0616/kWhac
() Demand Credits muitiplied by $11.31/kW
Such final calculation and payment amount will be included in the final invoice.
16. Baseline estimate utility costs by year assumptions listed in Schedule C are based on the
following:
a) 8,760 hourly interval data from 2019
b) Past 3-5 years utility history
c) Weather data derived of the utility history

d) History observed during the COVID-19 pandemic was
discredited from historic building data.

The sole and exclusive remedy for Provider’s failure to meet the Guaramieed Yearly Solar
Production-and Efficiency Offset pursuant to this SSA shall be an adjustment in the Exhibit I
annual payments or the payment by Provider of an adjustment payment as calculated pursuant to
this Exhibit E.
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Definitions:

A. “Estimated Yearly Solar Production and Efficiency Offset” is equal to the Systems’
projected kilowatt-hour solar production and offset of kilowatt-hours through efficient
mechanical systems or building management protocols in any given Annual Period as detailed
and agreed upon in Schedule A.

B. “Estimated Demand Reduction™ is equal to the System’s projected reduction of peak
measured kilowatts in any given month as detailed and agreed upon in Schedule B.

C. “Baseline Energy Consumption™ is calculated yearly by Provider and is equal to the
estimated monthly kilowatt hours of energy that the Site would have consumed and been billed
for by their utility provider in the absence of the installed Systems, adjusted for yearly weather
patterns and outdoor temperatures.

D. “Baseline Peak Demand” is calculated yearly by Provider and is equal to the estimated
monthly kilowatt demand peak that the Customer’s utility provider would have measured at the
Site and billed the Customer for in the absence of the installed Systems, adjusted for yearly
weather patterns and outdoor temperatures.

E. “Guaranteed Yearly Solar Production and Efficiency Offset” is equal to eighty five
percent (85%) of Estimated Yearly Solar Production and Efficiency Offset.

F. “Guaranteed Demand Reduction™ is equal to eighty five percent (85%) of Estimated
Demand Reduction,

G. “Actual Yearly Solar Production and Efficiency Offset” is the Systems® real kilowatt-
hour solar production and offset of kilowatt-hours through efficient mechanical systems or
building management protocols in any given Annual Period.

H. “Actual Demand Reduction” is the Systems’ real reduction of peak measured kilowatts in
any given Annual Period.

L “Deficient Solar Production and Efficiency Offset” is an amount measured in kilowati-
hours by which Guaranteed Yearly Solar Production and Efficiency Offset exceeds Actual
Yearly Solar Production and Efficiency Offset.

LR “Deficient Demand Reduction™ is an amount measured in kilowatts by which Guaranteed
Demand Reduction exceeds Actual Demand Reduction.

K. “Deficient Year” is any Annual Period where Deficient Solar Production and Efficiency
Offset, Deficient Demand Reduction, or both are generated.

L. “Deficiency Adjustment” is a credit made by Provider to the Customer in a Deficient
Year to be applied on a prorated bases in the next Annual Period.

M.  “Review Date” is the date each year by which Provider will have determined if Deficient
Solar Production and Efficiency Offset, Deficient Demand Reduction, or both were generated
and calculated any Deficiency Adjustment necessary.

N. “Solar Production and Efficiency Offset Credits” are kilowatt-hours created and banked
for the duration of this SSA cqual to any amounts by which Actual Yearly Solar Production and
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Efficiency Offset excecds Estimated Yearly Solar Production and Efficiency Offset and are used.
to offset any Deficient Solar Production and Efficiency Offiset that hes occurred up until the
creation of the Solar Production and Efficiency Offset Credits or that occurs thereafter.

0. “Demand Credits” are kilowatt measurements created and banked for the duration of this
SSA equal to any amounts by whick Actual Demand Reduction exceeds Estimated Demand
Reduction and are used to offset any Deficient Demand Reduction that has occurred up until the
creation of the Demand Credits or that occurs thereafter.

P, “Remittance Payment” is a payment made by the Customer to Provider at the end of the
Contract Term.
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SOLAR SERVICES AGREEMENT
Schedule A

Projected and Guaranteed Kilowatt-Hour Solar Production and Efficiency Offset

Guavantes: Stlex Pandl

Degredatior: Rate: [Dilier Spcaletar
=2 5 o
Usage (Kilowat-Hour} Guarantee
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Year7 Year8 Year 9
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Year13 Year 3. Year 15
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In 1122588 BEASLDE Jan 13173738 Sa P76 78 Jan 147825 ST
FPeb 13257155 112,687.51 Fek i3Lslica 212538 Fed 131,251 45 11156375
Ias 12608853 H7 17450 Maz i2E4FTES 1268283 Mar 12483227 10510573
Aps £2271328 1457 5% Apr 55855709 7L,283.52 Apr 835000 83288
By £5.28084 TLASS5S May 54,885.43 721741 May Be,A31.18 71,75548
Jan §3,71372 73,55075 Jum $3251.12 3,263.05 hm 9273495 7884713
Tuk §5,233.28 L1 73537 Jal 35,765.87 81,387.23 Jui 7L EIIBLLE
Aug 91,54250 (L RV Ang 5118829 2056 Avg $C728.35 77138al
Sep 111,527 65 $4,793.54 Sep 110,570.08 5632354 Sep 11041520 $3,85282
Cet §7,52852 £2AF5.EE Oct 3852183 $2,263.63 Oct 95,035.25 €1,333.5%
R 57,7132 820F 0T oz 5722175 £2,52850 Nov $6,735.55 $3,2253:
Dex 1242827 25,135.88 Dec PRig ] $5,265.87 Des i35,355.52 85,537.3¢
Total 1,229,780.18 =A45,303.00 Totel =, 223,652.23 1.040,086.52 Total 1,217,51343 133483603

Year 16 Year 17 Year 18

Projected Solsr | Guarerteed Solar Projecied Solar | Gueranteed Solst Projected Seler | Guerenteed Solax

Profucionrvd | Production oxd Produstion ard  |Producion sud Productlos acd  [Praduction end

Effidency Offeet  [Efficeccy Oftset Eedderey Offset |Stfdancy Offaet Effidency Offset |Effdency Offoet
Morth  |(WId IWE (Mot |isWa I Moxth | KWk} 1352
Tans iiCe2283 54,025,258 Jan 110,058 55 7355924 Jen 10351838 93.08L. 4
Teb 1305562 11400534 Tab iR e 11045091 Feb 12825253 163,895.65
Mac 124,258.12 oL Mar 1255850 i05,067.58 Mar 2285747 M52
Apr §3,233.05 ERL H £2,618.05 nRE32 Apr 220454 §3,57420
May 83882 71,4075 Mar priaig 7108061 May 83,i7100 70,655.38
un 3232054 7857280 an §15E8.20 7523543 Jon $LAL30:54 BT
hila] HIT? 8L57B.55 Tl 5432075 AT 47 i 92,3853 73 IPL3E
Avg 527472 75,7335 Ang 55 82358 76345 85 Avg 85,3708 7E53810
Sep 169,853.52 §3,582.6¢ Sep i5,353.88 3251674 Sep 1C8,757.2¢ o d52 15
Oct 35,555.08 €. 22520 Dt 508125 8251509 Oct 9440588 80415.00
Haov 5325138 8.8k Hov $5270.72 ¥ och ] Nov 95,2918 £0.5565.08
Dec $3.834.54 451025 Dac F3,355.07 84,435.81 Dt 58,358.08 5338
Totel 121142548 2029,772.65 Totel 1,205,388.38 1,028,563.10 Total 1,199,341.52 1029,640.28
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Year 19
Projected Solax
Prodpzton snd
Eitimensy Offset

Guazanteed Soler
Praducon and
Effidency Offsel

Yeay 20

Cosrantesd Soley
Production and
Eiddency Oiise

Profecied Sclvy
Prodnctay and
Effidena: Odiset

Mozta ikl i Wh! Monls pRWhHY

Jan 1385713 prarees fan WE L2658 AR Yl o
rab 125 bhdbi ¥ HEe Teb 435,084 GBS E
Liar 12228025 10838548 sy 21,78 ia TR
Az El.7Rw 43 2402 AR 5035454 BHI7TIE
hiav RATRELR TSR klaw SoELE Fr ko
fun LR Ry e pficti 2B ey #4830 ST
Tl SRR THENLES rd REFIEDG TERR
Aug 5507 58 e 2 AME 5545072 TR A

Sep 108 20340 l pEage Sae 37 ARA.F et
Oct LRSS #3152 Qe P22 18 7FE1LEA
o #4,8.540 0280 Hlow ML 113013
Tes HE il $3.643.06 o WAL S3.250AT |
Total 1,593, 340.30 1014, 283.08 Total 5,187, 373,08 1005 2TLAT
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SOLAR SE

Projected and Guaranteed Kilowatt Demand

CES AGREEMENT

Schedule B

Solxx Peosl
Guaesactee: | o coadetion Rese: |Utity Escalator
575, % 2.20%
Lsage {Kilowatt-Floyrs Guarantes
Year1 Year Year3
Projected Solex  [Guezanteed Solar Projected Salar  Guaranteed Soler Projected Soler | Guevanteed Soler
Produston exé Pzoduction end Productior d  |Production end Production exd  [Production end
Effidercy Ol |F48dency Ofsel E<fidency Otfset [EtSriency Osfaet Effidency Offsat [E¥3darcy Offoet
Montk (W (kW) Morth | (5IWk) QW) Manth (VR 11W1)
Jan e 183.50 Jan 2600 18350 Jan 2588 18360
Feb 30M, 28050 Feb 33300 23050 Feb 3BE0s 280,50
3414 Jnald 243463 Plar 802 265.60 KMar 34600 263.60
ApT 17550 4543 Apz 17640 145.60 Apz 17500 149.50
$iay 13150 1i35 May 15130 11133 My 13100 11138
hj 13540 115.40 Jun 13603 L1540 Jun 135803 31542
Tt 133.00 11305 Ja 133.00 113405 n 13500 11308
Arg b s e} 10735 Avg 12700 16755 Aug e 10758
] iF5 13175 Sef 15500 13875 Sep 155.00 3075
Ot MEIE 1435F Oct 16550 4345 Oct 18300 pLERA
s 26800 2782 Nev 25800 2785 Moy 25800 275
Dac 16300 Ess | | Dec 285.00 2855| | Dec 265,07 HELE
[ Tow S AL820 267950 Totel 246502 20M.10 Totel 244600 207910
1]
Year & Year 5 Year 6
Frofestsd Soler | Guesenteef Selax Prajected Solar | Guarenteed Solax Projected Soker | Geeperteed Solar
Fioduchoz end [Prodection end Production end |[Profuchon aod Profuctior and |Produdior. tnd
SéAdency Otret  [Stdncy Offest  |E¢tadency Otret [EsSdency Oftnet Efidency Offset [Efddercy Offeet
Morth |03 W |Momth |{EIWEY (KWE) Month | W kW)
Jan Za.2) 18255 Tan 2608 18340 Jan 216,00 183.60
Fex EES L 28250 Feb N 28055 Feb 33006 25050
1ar a8 26840 2+ ala00 25843 Mar 3156.00 285.60
Arc B 14560 Apr 17603 4940 Apz 17830 145.50
Taw 20 1t 3% HMay 13100 11135 Mar i3180 11135
Rer 13500 i Fa Jan 13300 11540 Jm 13525 LEN
Fud 13350 11308 Ju 13 11305 Jul 13553 1A 0E
Avg Lo 10785 Aug 12720 45758 Aug 708 10785
Sep LEB2D 13175 Sep 15529 375 Sep 18508 13175
Cet 18080 14345 Oct 18902 14355 Oct 155.00 355
Fow 88T 2720 Novr 25880 22780 Now 265850 22780
_Eec 2EET0 24555 Dac 283404 24558 Dec 28550 245.55
Totel 2.880.02 287.13 Tot=l 24468 257.10 Tatd 240503 207930
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¥Year 16 Year 17 Year 18
Projected Solst | Gueventead Solae Projecied Solar | Guavintead Salax Projected Soler | Gaerenteed Solar
Proaduction and Producton exd Productionand  |Produson sod Productios and  |Prodwction and
|Effdemey Offaet  |EE9cdency Offrat Effidency Offset |Effidency Offset Effidency Offset |Efficdency Opffset
Mozdth 1Whi 1K) {Month | (KWh) W) Morth |(kWhe (KWh)
Jan 21850 183,60 Jan 21600 19355 Jan rs1-1134 183.60
Feb 32000 2505 Feb i o 2/DED Feb 33000 28050
Mar 3600 i pi113 3M&.00 25843 Lins 31680 25550
Apr 17500 199,60 Apz 17600 wist| | Ap 176.00 14853
Dav 13158 11138 May 13100 11135 Hay 13103 11135
Jun 13853 118D o 135,60 11840 Tun 133488 11560
Tul 13300 11308 ha 13300 1308 b 133.00 11305
Avg 127.00 10755 Ang 18 735 Ang 12739 10795
Sep 15563 iLTE Sap 1550 P Sep 15503 13175
Oct 16500 14357 Oct 16857 14355 et 6330 143.65
New 26500 BTE Haw 26850 22782 New 25800 2780
Dec ot ) A8 5 _lza: 28300 RTS8 2&: 28500 245.65
Totd 248600 297918 Total 244600 28510 Total 2446.00 207910
Year 18 Year 20
Poojected Selax Guerznteed Solex Projected Solay | Guaranteed Solar
Producor end Produstios end Produclion end  |Prodnction and
Effidency Offget  |Zi8dency Ofiset Effidency Offset |Effidency Offset
Maortl: W Wh Mol | 8 {i<Wh)
Jan il 183.50 Tan 21859 18350
Feb ke 2505 Feb 334.08 28058
Lar 300 26650 Mar 318,00 258.50
Aps 17800 i45.50 Apr 7l 14530
May 13180 11135 hav S0 11135
hn L36.00 11540 Tun 1339 1i5.60
Jul P X 1135k it 133.20 113.08
Auvg 127.00 13738 Aug b 2 s w758
Sep 155.00 13L75 Sep iss.as 31.7E
et 15300 14358 Ot 16833 1g365
WNevr 238,00 2780 Hov 248,08 22780
Dec 3BF.60 24555 Dec 28582 245.55
Tolel 2448600 2,079.%0 Totzl 244632 2079.18




DocuSign Envelope |D: YBFF7D49-128F-4332-9CC5-EC07229243AD

SOLAR SERVICES AGREEMENT
Schedule C

Baseline Estimated Utility Data by Year

Expected Adjusted Historic Baseline Utliities |
Monthly Peak
Month | kWh Usage | Demand (kW)
Jen 452,164.00 1,395.00
Feb 405,219.00 1,347.00
Mar 819,108.00 1,169.00
Apr 245,497.00 944,00
May 212,442 00 750.00
Jun 243,831.00 831.00
Jul 272,719.00 879.00
Aug 258,553,00 879.00
Sep 212,442.00 798.00
Oct 243,275.00 927.00
Nov 319,664.00 1,137.00
Dec 319,664.00 1,331.00
Total ' 3,504,578.00 12,387.00
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State of Ksnzas
Department of Administration
DA-148a (Rev. 08-12)

CONTRAGTUAL PROVIBIONS ATTACHMENT

Thhform Inall of | agreemant. f i
Important: oonul m iract provisions and must be atisched to or Incorporated In all coples |nyeontraotull:ng

4,

10.

1.

12.

13.

s standard contract form, than thet foim must be atered to contain the

*The Provisions faund in Contracius! Provisions Attechment (Form DA-1468a, Rev. 08-12}, which ls aitached heteio, are hereby
Incorporated in this contract and made & pert thanead ®

mmﬂunmwwmmmmwhmlmmmmmumanmnmmm’.
E Itlnupraulyaumdmllll\emofuohmd provision In this ettachment shall prevell and

ﬂbﬂlldni nﬂmdowmnrﬂmllﬂl'lylolnd it of the contract in which this attachment is
hoovpurlbd Arlytmmm;yemﬂduowld Inhrnm:wcnnﬂnt this sitachimant are nulﬁgd

W: Thhmuahdbesublndh.ymnndby. congtruad according to the laws of the State of Kansas, and
dmynllhmldbnmmm:d nisida only In courts located in the Stale of Kansae.

5 of Admil fiai
Reporls, Depertmait nistratian,

incurred Ihrough end of such vear, pius contrectual charges incidantal to the
of the: State, titie such equipment shafl revert to contractor at the end of the
contra: pl.ll'lulm parngm all not cause any penaity to be charged o the agancy or the contractor,

anmmuﬂhwmdwﬂlbeﬁm-ﬂad attempls to require the Gtate of Kansas or s agencice to defend,

that
nify any centrector or thind party for any acts or omissions. The liability of the State of iKensas ks defined under the Kanses
Tait clmmuc.s.a 758101 gl g=g ).

5.A. 44-1001 of 5gq,) and the
Americars With Disabl mumm
, national crigin or ances
tafions or

advertieaments

mwees.mlpm:emlnppnmﬂlyempbw’:( o comply with the uiremonts set out al K.S.A. 44-1031 and K.S.A. 44-1116;
{d) to inciude thosa provisions in every subconiract or purchase order so that :&ﬁmmﬂmsubwmmrwwndw{e that a fallure
ta comply with the reporting requirements of (c} abowve or if the contraclor Is guity of any vioiation of such acts by the Kanaas an Rigits
Commission, such violation shall constitute a breach of contract and the contract cancelled, terminated or suspanded, in whole or in part,
by the contracting state agency or the Kansas Department of Administration; (f) Iludohnﬂnodmmoeommrhnvhmlppﬂubb
provisions of ADA, such violation shall constitute a breach of confract and the coniract may be cancelled, temminated or suspended, in whole or In
part, by tha contracting etate agancy or the Kansas Department of Administration.

Coniraotor agress to comply with all applicable state and federal ant-discrimination laws.

The s of this manber 8 of those NG rel o the are hot applicable to a contracior who
emlé"y%mmm meh mnmh%ﬂmmnmdmmmmm oonmm Mampp cumulatively total $5,000
nrlaudurhgﬂnelmlmruumhw

menhndumlmlbemmdmpbd approved or otherwise effective unfll the statutordly required mpprovals

:  Notwith I e to the this contract shall find that the State or its
gt 10 Dine! mw ':?ung ?Wlwm FUWMMK!MI nd fte do not agree to
albrna’lan mh.mlmmmehmmmwah under the Kansds Prompl Payment Act (K.5.A. 75-6403), and no
provll be given effect that atieri) mdw.dhmaom-mtom&mydlmmml Ja to the State of Kansas
of its agencies at law. including but not mited to the implled warmarities of marchantabillty end fitneas for a particular purposs.

thlloonm the reprasentatve of the contractor thereby represonts ied
enfll:g ﬁmmmmﬁ"mwmumwﬂ uly

: The Siaia of ianses and lis agencles shell not bi responsibie for, nor indemnily & contractor for, fedexal, stele or
faxes may posod or levied upon the subject matter of this contract. = i

The Stete of Kaness and Its agencies ghall nol be raquired fo purchese insurance againat loss of damage fo plrlyora other
% to this contract, nor shall thie conhiract I'EI:T.IH them o ﬂhbﬂs.l?l “seff-insurance” fund to l::l o
demage. Subjact to the provisions of the Kansas Tort Clalms Act (K.8.A. 75-8101 g1 geg,), the contractor shall Mrlmlhkuflnyluurdﬂnaaa
{o any property in which the coniracior holds title.

No provision of this contract shall be construsd as liniting the Leglalative Divislon of Post Audit from having access to
M‘p«mﬂb K.8.A 48-1101 sf son. 9

s "The Eleventh Amendment le an inhorent and Incumbent protection with the Gtele of Kansas and need not be

JThe Elpventh Amendment:
reserved, but prudencs nequires the State fo relterate that nothing related to this contract shall be deemed & walver of the Elavanth Amendment.”

Campalay piribytion bbving: Funds provided through a grant awand or contract shall not be given or recsived in exchange for the
maldruofuummneormm No part of the funds providad through this contract shall be usad to infuenca or ettempt 1o irfiuence an officer
of employes of any Siale of Kansas agency or & member of the Legislahume regerding sny pending iegislation or the awarding, extension,
confinuafion, renewal, amandment or modificetion of any govenment contract, grant, losn, or codperative agraement.



CERTIFICATE OF SERVICE

I, the undersigned, do hereby certify that on this 7th day of November, 2023, a true and
correct copy of the above and foregoing Petition for Reconsideration was electronically delivered

to the following individuals, who constitute the service list for Docket No. 23-EKCE-588-TAR:

JAMES G. FLAHERTY, ATTORNEY
ANDERSON & BYRD, L.L.P.

216 S HICKORY

PO BOX 17

OTTAWA, KS 66067
iflaherty@andersonbyrd.com

JOSEPH R. ASTRAB, ATTORNEY
CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604
j.astrab@curb.kansas.gov

TODD E. LOVE, ATTORNEY

CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604
t.love@curb.kansas.gov

DAVID W. NICKEL, CONSUMER COUNSEL
CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604
D.NICKEL@CURB.KANSAS.GOV

SHONDA RABB

CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604
s.rabb@curb.kansas.gov

DELLA SMITH

CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604
d.smith@curb.kansas.gov
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DAVID BENDER
EARTHIJUSTICE

3916 Nakoma Road
Madison, WI 63711
dbender@earthjustice.org

CATHRYN J. DINGES, SR DIRECTOR & REGULATORY AFFAIRS COUNSEL
EVERGY KANSAS CENTRAL, INC

818 S KANSAS AVE

PO BOX 889

TOPEKA, KS 66601-0889

Cathy.Dinges@evergy.com

LESLIE R WINES, SR EXECUTIVE ADMIN ASSISTANT
EVERGY METRO, INC D/B/A EVERGY KANSAS METRO
One Kansas City Place

1200 Main St., 19th Floor

Kansas City, MO 64105

leslie.wines@evergy.com

TERESA A. WOODY

KANSAS APPLESEED CENTER FOR LAW AND JUSTICE, INC.
211 E. 8th Street

Suite D

Lawrence, KS 66044

twoody@kansasappleseed.org

DAVID COHEN, ASSISTANT GENERAL COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD RD

TOPEKA, KS 66604

d.cohen@kcc.ks.gov

WALKER HENDRIX, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD RD

TOPEKA, KS 66604

w.hendrix@kcc.ks.gov

AHSAN LATIF, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION
1500 SW ARROWHEAD RD

TOPEKA, KS 66604

a.latif@kcc.ks.gov

CARLY MASENTHIN, LITIGATION COUNSEL
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KANSAS CORPORATION COMMISSION
1500 SW ARROWHEAD RD

TOPEKA, KS 66604
c.masenthin@kcc.ks.gov

DIANA C. CARTER

LIBERTY UTILITIES - EMPIRE DISTRICT
428 E. Capitol Ave.

Ste. 303

Jefferson City, MO 65101
Diana.Carter@libertyutilities.com

ANNE E. CALLENBACH, ATTORNEY
POLSINELLI PC

900 W 48TH PLACE STE 900
KANSAS CITY, MO 64112
acallenbach@polsinelli.com

FRANK A. CARO, ATTORNEY
POLSINELLI PC

900 W 48TH PLACE STE 900
KANSAS CITY, MO 64112
fcaro@polsinelli.com

JARED R. JEVONS, ATTORNEY
POLSINELLI PC

900 W 48TH PLACE STE 900
KANSAS CITY, MO 64112
JJEVONS@POLSINELLI.COM

SUNIL BECTOR, ATTORNEY
SIERRA CLUB

2101 WEBSTER, SUITE 1300
OAKLAND, CA 94312-3011
sunil.bector@sierraclub.org

LINDSAY CAMPBELL, EXECUTIVE VP - GENERAL COUNSEL
SOUTHERN PIONEER ELECTRIC COMPANY

1850 W OKLAHOMA

PO BOX 430

ULYSSES, KS 67880-0368

Icampbell@pioneerelectric.coop

JAMES BRUNGARDT, MANAGER, REGULATORY & GOVT. AFFAIRS
SUNFLOWER ELECTRIC POWER CORPORATION
301 W. 13TH
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PO BOX 1020
HAYS, KS 67601-1020
JBRUNGARDT@SUNFLOWER.NET

MONICA A SEIB, CORPORATE PARALEGAL SUPERVISOR
SUNFLOWER ELECTRIC POWER CORPORATION

301 W. I13TH

PO BOX 1020

HAYS, KS 67601-1020

mseib@sunflower.net

JON WELLINGHOFF, CHIEF REGULATORY OFFICER
VOLTUS, INC.

2443 Fillmore St. #380-3427

San Francisco, CA 94115

jwellinghoff@voltus.co

JOANN WORTHINGTON, SENIOR MANAGER REGULATORY AFFAIRS
VOLTUS, INC.

2443 Fillmore St. #380-3427

San Francisco, CA 94115

jworthington@voltus.co

TAYLOR P. CALCARA, ATTORNEY
WATKINS CALCARA CHTD.

1321 MAIN ST STE 300

PO DRAWER 1110

GREAT BEND, KS 67530
TCALCARA@WCRF.COM

JEFFREY M KUHLMAN, ATTORNEY
WATKINS CALCARA CHTD.

1321 MAIN ST STE 300

PO DRAWER 1110

GREAT BEND, KS 67530
jkuhlman@wcrf.com

_/s/ Teresa A. Woody

Teresa A. Woody, KS Bar No. 16949
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