BEFORE THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

In the Matter of the Complaint Against Black )

Hills Energy by Oklahoma Energy Source, ) Docket No. 18-BHCG-103-COM
LLC. )

STAFE’S RESPONSE TO BLACK HILLS ENERGY’S MOTION TO DISMISS

The Staff of the State Corporation Commission of the State of Kansas (Staff and
Commission, respectively), by and through its counsel, files its Response to Black Hills/Kansas
Gas Utility Company, LLC, d/b/a Black Hills Energy’s (Black Hills Energy) Motion to Dismiss
the Complaint filed by Oklahoma Energy Source, LLC (OKES) against Black Hills Energy in
the above-captioned proceeding.

L PROCEDURAL BACKGROUND

1. On August 31, 2017, OKES filed with the Commission a formal complaint
against Black Hills Energy (Complaint).

2. On September 21, 2017, Staff filed a Notice of Filing Legal Memorandum
recommending the Commission find OKES’s Complaint complies with the procedural
requirements set forth in K.A.R. 82-1-220 and should be served upon Black Hills for an Answer.

3. On December 7, 2017, the Commission issued an Order Accepting Formal
Complaint and Adopting Staff’s Memorandum. The Commission ordered Staff to serve a copy of

the Complaint on Black Hills Energy.

4, On December 11, 2017, Black Hills Energy filed its Answer and Motion to

Dismiss.




IL. BLACK HILL’S MOTION TO DISMISS

5. Black Hills Energy moved this Commission to dismiss OKES’s Complaint
claiming OKES could not maintain a suit in Kansas because it had not registered and was not
authorized to do business in the State of Kansas.

6. In support of its argument, Black Hills Energy cites to K.S.A. 17-7307, which
prevents an out of state company, which has failed to register to do business in the State of
Kansas, from maintaining a cause of action in Kansas.'

7. Black Hills also cites to Douglas Landscaping and Design, LLC v. Miles, 51 Kan.
App. 2d 779, 355 P.3d 700, which holds that “[t]he closed-door statute prevents an out-of-state
company doing business in Kansas without registering from “maintain[ing]” a suit, but it doesn’t
explicitly bar it from filing one. Thus, courts generally provide some time for the company to
come into compliance before dismissing a suit, and if the company complies, the suit can still
proceed to trial.”

8. As of December 11, 2017, the date Black Hills Energy filed its Answer and
Motion to Dismiss, OKES had not registered with the Kansas Secretary of State’s Office and was
not authorized to do business in the State of Kansas.

9. However, that changed on December 20, 2017 when OKES registered as a
Limited Liability Company with Kansas Secretary of State’s Office thereby curing the defect.

10.  Additionally, counsel for Black Hills Energy was informed that OKES has

recently registered with the Kansas Secretary of State and does not object to simply proceeding

with discovery in the complaint case instead of requiring OKES to refile the complaint.

' Black Hills Energy’s Answer and Motion to Dismiss 922.

2 Douglas Landscape & Design, L.L.C. v. Miles, 51 Kan. App. 2d 779, 787, 355 P.3d 700, 706 (2015); Eg., Pedi
Bares, Inc. v. P & C Food Markets, Inc., 567 F.2d 933, 936 (10th Cir.1977) (applying Kansas law); Corco, Inc. v.
Ledar Transport, Inc., 24 Kan. App. 2d 377, Syl. § 2, 946 P.2d 1009 (1997).

¥ See Exhibit A — OKES Foreign Application; and Exhibit B — OKES Annual Report (Attached).
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WHEREFORE Staff submits its Response to Black Hills Energy’s Motion to Dismiss
requesting the Commission DENY the motion and for such other relief as the Commission
deems just and proper.

Respectfully submitted,

o

Stephan\Skepnek, #27337
Litigation Counsel

Kansas Corporation Commission
1500 SW Arrowhead Road '
Topeka, KS 66604

Phone: (785)-271-3312

Fax: (785)-271-3167

Email: s.skepnek@kcc.ks.gov

Attorney for Commission Staff
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Oklahoma Energy Source, LLC
7136 South Yale Ave
Suite 210 v

Tulsa, Oklahoma 74137

Choase type of covered

[J Corporation for proﬁt
entity:

{fee $115) 51.08

0 Corporation not for
(foe $118) 51-17

B Limited liabiity company

............................................

...........................................

1. Name of covered entity:
(17-7231(a)}

...........................................

........................................

2. State.or foralgn country
of origin:.
(17-7931(b))

......................

Oklahoma

......................

...........................................

4, Include a statement (eertmcata of good standlngiax stenca') lesued within 90 days of the application by the proper
officer of the |urisdiction where such foreign entity is organized (usually the Secretary of State or comparable
agency) that the entity exists in good standing under the laws of the jurisdiction of its organization. o7-rem@

* Click here to see ench stateurisdiction's centificste and lasuing agoncy.

...........................................

5. Date the covered entity | Month Cay Year Sea FA- #5 for additional filings and tees that
began doing business may be dua.
in Kansas If ditferont 1 {1 L 2013
than the filing date: »
(17-7931(h))

............................................
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...........................................

9. The fareign covered entity hereby consents, without powor of revoeg;lo mat actions may be commenced against

10a. This statemeant applies to foreign series limited liability ¢
ltabllity company Is chosen as type of covered entity. .

The operating agresment for this LLC provides for th
a certificate of designation for each series, which isic
contracted for, or otherwise existing with res
against the assets of such series only, and
series thereof, and none of the debts, liabil

imif’ed Ilabllrty comipany’
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able against the assets of
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OFFICE OF THE SECRETARY OF STATE

Kogin 5 SN e

CERTIFICATE OF GOOD STANDING.
DOMESTIC LIMITED LIABILITY COMPANY

I, THE UNDERSIGNED, Secretary of State of the State of Oklahoma, do
hereby certify that I am, by the laws of said state, the cusiodian of the records @fthe

registered agent is GREG HATHAWAY, .
STE 102 TULSA 74137 USA Oklahomc

NY WHEREOF, I hereunto
nd affixed the Great Seal of the
lahoma, done at the City of

oma City, this _11th, day of December,

ﬁ‘/ﬁ%\/

Secretary Of State
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CERTIFICATE OF SERVICE

18-BHCG-103-COM

I, the undersigned, certify that a true and correct copy of the above and foregoing Staff's Response to
Black Hills Energy's Motion to Dismiss was served by electronic service on this 22nd day of December,

2017, to the following:

JAMES G. FLAHERTY, ATTORNEY
ANDERSON & BYRD, L.L.P.

216 S HICKORY

PO BOX 17

OTTAWA, KS 66067

Fax: 785-242-1279
jflaherty@andersonbyrd.com

DOUGLAS LAW, DEPUTY GENERAL COUNSEL
BLACK HILLS/KANSAS GAS UTILITY COMPANY, LLC
D/B/A BLACK HILLS ENERGY

1102 EAST 1ST ST

PAPILLION, NE 68046

Fax: 402-829-2635
douglas.law@blackhillscorp.com

STEPHAN SKEPNEK, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION
1500 SW ARROWHEAD RD

TOPEKA, KS 66604-4027

Fax: 785-271-3354

s.skepnek@kcc.ks.gov

ROBERT J. AMDOR, MANAGER, REGULATORY
SERVICES
BLACK HILLS/KANSAS GAS UTILITY COMPANY, LLC

D/B/A BLACK HILLS ENERGY

1102 E FIRST ST

PAPILLION, NE 68046

Fax: 402-829-2227
robert.amdor@blackhillscorp.com

SAMUEL FEATHER, DEPUTY GENERAL COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD RD

TOPEKA, KS 66604-4027

Fax: 785-271-3167

s.feather@kcc.ks.gov

GREG HATHAWAY, MANAGING MEMBER
OKLAHOMA ENERGY SOURCE, LLC
8905 SOUTH YALE AVE, SUITE 102
TULSA, OK 74137
greg.hathaway@okenergysource.com

Pamela Griffeth / /
Administrative Specialist



