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THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

Before Commissioners: Shari Feist Albrecht, Chair
Jay Scott Emler
Dwight D. Keen

In the Matter of the Joint Application of
Westar Energy, Inc. and Kansas Gas and
Electric Company for Approval to Make
Certain Changes in their Charges for Electric
Services.

Docket No. 18-WSEE-328-RTS
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ORDER GRANTING INTERVENTION AND MOTION FOR LEAVE TO FILE
INTERVENOR TESTIMONY TO KEYCORP AND MIDWEST POWER
COMPANY

Tl : matter comes before the State Corporation Commission of the State of Kansas
(Commission). Having examined its files and records, and being fully advised in the
premises, the Commission finds and concludes as follows:

Background

1. On February 1, 2018, Westar Energy, Inc. (Westar) and Kansas Gas and
Electric Company (KG&E) (Westar and KG&E collectively referred to as "Westar") filed a
Joint Application requesting authorization to make certain changes to their charges for
electric service in Kansas pursuant to K.S.A. 66-117 and K.A.R. 82-1-231.!

2. On May 25, 2018, KeyCorp (Key) and Midwest Power Company (MWP)
(co ctively, Petitioners) petitioned to intervene.

3. Key stated it does business in 31 states, with roughly 500 employees at its

campus in Overland Park, Kansas.? MWP is an Ohio-based wholly-owned subsidiary of

! Joint Application, p. 1 (Feb. 1, 2018).
2 Petition to Intervene, § 1 (May 25, 2018) (Petition).



Key.? The Petitioners stated that Key/MWP acquired an interest in a Delaware trust (Trust)
v ich owns an 8% undivided interest in Jeffrey Energy Center.* According to the
Petitioners, Wilmington Trust Company (WTC) is a trustee of the aforementioned Trust, and

is the sole par :ipant and benc..ciary c. his ..ust. ..e . ctitioners stated that the
Trust’s 8% ownership interest in Jeffrey Energy Center is currently leased to Westar.®

4, The Petitioners pointed to a power purchase agreement (PPA) between
Westar and Mid-Kansas Electric Cooperative (MKEC) for 8% of Jeffrey Energy Center’s
output, which is set to expire on January 3, 2019.” According to the Petitioners, the expiration
of the PPA will result in a $41.5 million revenue requirement increase.® The Petitioners noted
Westar’s lack of ownership over the 8% capacity under the PPA, “noting that [ Westar| has
a sale/leaseback with WTC which will expire on the same date the MKEC PPA expires.”

5. The Petitioners asserted at Westar is seeking the same rates from retail
custc s for Jeffrey Energy Center O&M expense affer the expiration of January 3, 2019,
lease expiration because “Westar will continue to serve as the operator of [Jeffrey Energy
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Petitioners cited Westar’s belief that “it will have a claim against [WTC] to recover the O&M
costs associated with Wilmington’s 8% interest and Westar will seek recovery of such

costs.”!! Hence, the Petitioners claimed their interest in this proceeding stems from

3 Petition, § 2.
* Petition, 3.
5 Petition, 1 3.
¢ Petition, 3.
7 Petition, 5.
8 Petition, 9 5.
9 Petition, 5.
10 Petition, 1 6.
1 Petition, 9 7.



“Westar’s establishment and recovery of O&M costs and the associated ratemaking
treatment as it pertains to the [Jeffrey Energy Center].”!?

6. The Petitioners argued they “have an interest in the Commission’s rate base
decision for [Jeffrey Energy Center] in order to protect [their] investment in the plant.”!?
Thus, the etitioners seek intervention in order to monitor and/or participate in testimony,
discovery, cross-examination, and briefing on ratemaking, O&M costs associated with
Jeffrey Energy Center, and valuation of Westar’s rate-based assets.!* The Petitioners agreed
to accept the current procedural schedule and stated that their intervention is in the interests
of justice and will not impede the orderly and prompt conduct of the proceedings.'

7. T 8, 8w filk© Resp to " P’ r’s’ ‘erv
request (Response), arguing that it should be denied because: (1) Key is not a Westar
customer;'® (2) Key is not authorized to operate in Kansas;!” (3) Westar does not serve Key’s
st sidiary’s operations;'® (4) Overland Park, Kansas, is not part of Westar’s service
territory;'? (5) Key © d MWP have no support for their argument that the addition of

Westar’s wind farm will increase O&M expenses at Jeffrey Energy Center;?’ (6) the value

of Key’s and MWP’s interest in Jeffrey Energy Center will not be affected by this
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proceeding;?! and (7) the alleged commercial dispute between Westar and the Petitioners
over the Jeffrey Energy Center lease is beyond the Commission’s jurisdiction.??

8. On June 11, 2018, the Petitioners filed a Reply to Westar’s Response (Reply)
and 2 lotion .u1 Leave tc . .le Intervenor . ustimony .1 Hn). . thelt ..eply and Motion,
the Petitioners argued the Commission should reject Westar’s Response because it was filed
“out-of-time, during the final hour of the final business day before intervenor direct
testimony is due, and [was not served on] counsel for Key.”*?

9. The Pi  tioners also argued that Westar’s Response should be rejected on the
merits.”* Specifically, the Petitioners asserted that K.A.R. 82-1-225 does not require an
intervenor to be a customer of the utility and that Key has established its legal interest in this
proceeding “by stating facts that demonstrate its legal and financial interests in the Jeffrey
Energy Center (“JEC”) will be substantially affected by the proceeding.”? The Petitioners
argued that their lack of business registration in Kansas is irrelevant to whether they have a
Jegal and financial interest in this proceeding.?® The Petitioners likewise argued that Jeffrey

Sehe) - T : - - -
Western Plains Wind farm (“WPW?) is an increase in” O&M at the Jeffrey Energy Center,

“regardless of who dispatches the facility.”?’ The Petitioners asserted that Westar’s use of

the Jeffrey Energy Center will be impacted by this rate case, which will “directly affect the

2! Response, | 7.

22 Response, 1 8.

23 Reply to Westar Energy, Inc.”s Response to KeyCorp’s and Midwest Power Company’s Petition to Intervene,
99 1-5 (June 11, 2018); Motion for Leave to File Intervenor Testimony, §§ 5-7 (June 11, 2018).
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energy market and the JEC’s value according to that market.”?® The Petitioners stated that
the data requests issued in this proceeding “regarding the JEC, O&M expenses, and
W nington Trust Co pany (the trustee for the trust in which Key is the sole participant and
beneficiary)” demonstrate Key’s interests in this proceeding,” and “the commercial dispute
between Westar and Key is irrelevant because Key is not asking the Commission to resolve
the commercial dispute.”*°
10.  In their Motion, the Petitioners noted their efforts to comply with the
Commission’s regulations, to accept the procedural deadlines promulgated by the
Commission, and their communication with the Prehearing Officer regarding the suggestion
1y on 7 7 11, 2018, " adline.®! ™ised on the above, the
Petitioners asked the Commission to allow them to pre-file their direct testimony on June
11, 2018, adding their belief that doing so will not prejudice any other party and will promote
the development of a full record in this case.*?
Legal Standards
11.  The Commission shall grant intervention if the petition: (1) is submitted in
writing; (2) states facts demonstrating the petitioner's legal rights, duties, privileges,
immunities or other legal interests may be substantially affected by the proceeding or that
e petitioner 1alifies as an intervenor under any provision of law; and (3) the interests of

justice and the orderly and prompt conduct of the proceedings will not be impaired by

allowing the intervention.*® The Commission has discretion to grant intervention at any time
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v ere intervention is in the interests of justice and will not impair the orderly and prompt
conduct of proceedings.** At any time during a proceeding, the Commission may impose
limitations on an intervenor’s participation, which may include limiting an intervenor’s
participation to designated issues in which the intervenor has a particular T
demonstrated by the petition, limiting intervenor discovery, cross-examination and other
procedures, and requiring intervenors to consolidate their participation in the proceedings.*’

Findings and Conclusions

12. The P tioners submitted their intervention petition in writing and properly
served it, pursuant to K.S.A. 77-521(a)(1).

13.  Although the Petitioners and Westar disagree on the relevance of various
points, and Westar’s late filed Response to the Petitioners’ intervention request warrants the
Commission’s rejection of Westar’s Response, the Commission finds the dispositive issues
to be the etitioners’ uncontested assertion of an 8% interest in the Jeffrey Energy Center*®
and e Petitioners’ claim that “Westar’s proposed addition of the wind farm to rate base

1 in 1t R ' o

etitioners’ 8% interest in the JEC.”?” While the Petitioners’ assertion that their “legal and
financial interests in the Jeffrey Energy Center . . . will be substantially affected by this
proceeding”® have not been finally est lished as findings of fact, the Commission finds
this assertion establishes a prima facie case that the Petitioners’ legal rights, duties,

privileges, immunities, or other legal interests may be substantially affected by this

MK S.A.77-521(b); K AR, 82-1-225(b).
3K .S.A. 77-521(c); K.A.R. 82-1-225(c).
36 See Response, 4 7.

37 Petition, § 10.
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proceeding.’® The Commission also finds that, because the Petitioners have an interest in the
Commission’s rate base decision regarding Jeffrey Energy Center, their intervention will not
impair the interests of justice, nor will their participation impede the orderly and prompt
conduct of .the proceedings, pursuant to K.S.A. 77-521(a)(3). Thus, the Commission finds
that the Petitioners have met the requirements for intervention of K.S.A. 77-521 and K.A.R.
82-1-225 and should be granted intervention and full participation in all aspects of this
docket.
14. Having been granted intervention, the Commission approves the Petitioners’
Motion to pre-file its direct testimony on June 11, 2018.
T P mers w' be : "led to the maili  list. Service of electronic
notices, pleadings, testimony, orders, communications, and other documents should be

directe o the following:

Amy G. Paine Timothy Maxwell, CFA
SVP Asset Management Vice President, Specialty Finance

ey Equipment Finance KEF Underwriting & Portfolio Mgmnt
1000 South McCaslin Boulevard 1000 South McCaslin Boulevard
Superior, CO 80027 Superior, CO 80027
(720) 304-1413 (720) 304-1156
amy.g aine(@key.com timothy maxwell@keybank.com

Matthew B. McKeon

SV & Senior Counsel II

Key Eqi »ment Finance

17 Corporate Woods Boulevard
Albany, NY 12211

(518) 436-6853
matthew.b.mckeon@key.com

3 See K.S.A. 77-521(a)(2); K.A.R. 82-1-225(a)(2). Compare Response § 5 (asserting Petitioners’ lack of
support for their argument that the wind farm will increase O&M expenses at Jeffrey Energy Center) and
Response § 7 (showing Westar’s own conclusory assertions in opposition to the Petitioners’ arguments, with
no explanatory support or citation).



THEREFORE, THE COMMISSION ORDERS:

A. ne Petitioners are granted intervention.
B. The Petitioners’ Motion for Leave to File Intervenor Testimony is approved.
C. Any party may file and serve a petition ..r reconsideration pursuant to the

requirements and time limits established by K.S.A. 77-529(a)(1).%

D. The Commission retains jurisdiction over the subject matter and parties for
the purpose of entering such further orders as it deems necessary.

BY THE COMMISSION IT IS SO ORDERED.

Albrecht, Cha Emler, Commissioner; Keen, Commissioner

06/14/2018
Dated:
y / M. Tied o
S M. Tef
Lynn M. Retz
Secretary to the Commission
MID

HWK.S.A. 66-118b; K.S.A. 77-503(c); K.S.A. 77-531(b).
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