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REBUTTAL TESTIMONY 

OF 

MARK W. SMITH 

KANSAS GAS SERVICE 

DOCKET NO. 17-KGSG-455-ACT 

 

I. INTRODUCTION 1 

Q. PLEASE STATE YOUR NAME. 2 

A. My name is Mark W. Smith. 3 

 4 

Q. BY WHOM ARE YOU EMPLOYED AND WHAT IS YOUR BUSINESS ADDRESS? 5 

A. I am employed by ONE Gas Inc., ("ONE Gas" or "Company").  My business address is 15 6 

East Fifth Street, Tulsa, Oklahoma. 7 

 8 

Q. WHAT IS YOUR POSITION WITH ONE GAS? 9 

A. I am Vice President, Treasury. 10 

 11 

Q. ARE YOU THE SAME MARK SMITH THAT FILED DIRECT TESTIMONY IN 12 

THIS DOCKET? 13 

A. Yes.   14 

 15 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 16 

A. The purpose of my testimony is to provide rebuttal to Staff’s positions as stated in the Direct 17 
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Testimony of Justin T. Grady and William E. Baldry.  Specifically, I address the issues 1 

raised in Staff’s testimony regarding KGS’ requested recovery of insurance proceeds 2 

relating to MGP costs.  The issues addressed in greater detail below are:  (1) why ONE Gas 3 

should be permitted to recover from insurance proceeds the cash outflow of $9.49 million 4 

before crediting any remaining proceeds to customers; (2) the Company’s 2016 accrual of 5 

MGP related liabilities and the Company’s notification of the accrual to Staff; (3) the 6 

Company’s response to Staff’s concerns regarding the Company’s historical treatment of 7 

collecting insurance proceeds and to Staff’s suggestion that the Commission participate in 8 

the Company’s decisions as it relates to evaluating future insurance settlements; and (4) why 9 

Staff’s comments suggesting ONE Gas shareholders may have a possible windfall from 10 

insurance settlements is highly unlikely. 11 

  12 

II. RECOVERY OF INSURANCE PROCEEDS ON THE INITIAL $9.49 MILLION 13 

SPENT BY THE UTILITY 14 

 15 

Q. PLEASE EXPLAIN WHY YOU DISAGREE WITH STAFF’S POSITION THAT 16 

ONE GAS SHOULD NOT BE PERMITTED TO RECOVER THE $9.49 MILLION 17 

THE COMPANY SPENT ON MGP COSTS FROM INSURANCE PROCEEDS.  18 

A. Based on the review of available records, when ONEOK originally recorded a liability for 19 

estimated MGP costs, it was clear that there was existing insurance covering these MGP 20 

sites and that the Company reasonably expected that at some point in the future it would be 21 

able to recover the environmental costs it was incurring from the insurance companies.  This 22 

point is further supported by records showing that Westar and ONEOK worked together in 23 
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the early years to try to settle some of the insurance claims.  However, based on our 1 

understanding, these efforts were halted when the insurance carriers would only agree to 2 

accept complete settlements of the policy as opposed to partial payments under the policy.  3 

Despite having learned that insurance companies were only willing to pay claim 4 

amounts based on actual expenses incurred and to include clauses barring future claims, it is 5 

reasonable to assume that ONEOK’s original intent was to hold the insurance carriers 6 

responsible for the $9.49 million liability initially recorded in accordance with GAAP rules, 7 

and subsequently spent by ONE Gas, over the last twenty years.  Even though it was 8 

reasonable to believe insurance would be collected in the future, it appears ONEOK took the 9 

conservative approach and did not book a receivable for the insurance proceeds, presumably 10 

because there was no reasonable way to estimate the amount of proceeds that would  11 

ultimately be collected.  12 

  13 

III. REVIEW OF THE COMPANY’S 2016 ACCRUAL OF THE $4.5 MILLION 14 

LIABILITY FOR WHICH STAFF ALLEGES THAT KGS HAS ALREADY 15 

RECEIVED A BENEFIT 16 

 17 

Q. CAN YOU COMMENT ON STAFF’S ALLEGATION THAT KGS HAS ALREADY 18 

RECEIVED A BENEFIT FROM THE 2016 ACCRUALS? 19 

A. Yes.  In addition to the argument presented in Mr. Rohlf’s rebuttal testimony on this issue, 20 

(specifically as it relates to the retro-active ratemaking argument), I also disagree with Staff’s 21 

position.  First, the $4.5 million in accruals made in 2016 were not disclosed publicly until 22 

2017.  Five hundred thousand of the $4.5 million was recorded in the 3rd quarter of 2016, 23 
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and was not reported publicly as it was not material.  Next, the remaining accrual for $4.0 1 

million was not recorded until the fourth quarter of 2016 and was not made public until 2 

earnings were released after the markets closed on February 22, 2017, and the 10-K was 3 

filed on February 23, 2017.  Therefore, neither accruals made in either the 3rd or 4th quarter 4 

of 2016 could have had an impact on the markets in 2016 as alleged in Staff’s testimony.  5 

Further, the capital markets are complex, and pointing to any one factor, other than some 6 

kind of extraordinary event, as impacting or not impacting a company’s stock price is highly 7 

speculative. 8 

 9 

Q. DO YOU DISAGREE WITH STAFF’S COMMENTS ALLEGING THE TIMING OF 10 

THE COMPANY’S NOTIFICATION TO STAFF ABOUT THE MGP COSTS BEING 11 

ACCRUED ON THE 2016 BOOKS WAS UNREASONABLE? 12 

A. Yes.  KGS met with Staff and CURB on February 22, 2017, to discuss this issue and the 13 

upcoming filing.  This was on the same day that the Company later released the earnings 14 

discussed above.  At this meeting, KGS explained that the $4.0 million that was recorded 15 

in the fourth quarter would be made public when ONE Gas released its earnings after the 16 

close of business on February 22, 2017, and in the 10-K which would be filed the next day 17 

(February 23, 2017) after the market closed.  18 

  19 

Q. DID THE ACCRUAL OF $4.0 MILLION OF EXPENSE HAVE AN IMPACT ON 20 

THE COMPANY’S 2016 STOCK RETURNS? 21 

A. No.  Contrary to Staff’s conclusion, the announcement of the $4.0 million accrual did not 22 

impact the Company’s 2016 stock performance because the $4.0 million was not announced 23 
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until 2017 as discussed above.   1 

 2 

Q. FOR THE SAKE OF CLARIFICATION, HAD THE COMPANY ACTUALLY 3 

SPENT ANY OF THE $4.5 MILLION ACCRUED IN 2016, PRIOR TO 2017? 4 

A. No.  Please see the Rebuttal Testimony of Mr. Dick Rohlfs for further discussion on this 5 

concern. 6 

 7 

IV. RESPONSE TO STAFF’S CONCERNS ABOUT THE UTILITY’S EFFORTS TO 8 

COLLECT INSURANCE PROCEEDS RELATING TO THE MGP COSTS  9 

 10 

Q. HOW DO YOU RESPOND TO STAFF’S RECOMMENDATION THAT THE 11 

COMMISSION FURTHER EVALUATE THE ISSUE OF WHETHER THE 12 

COMPANY HAS RECEIVED ANY INSURANCE SETTLEMENTS AND 13 

WHETHER THOSE SETTLEMENTS HAVE CONTAINED AGREEMENTS TO 14 

RELEASE THE INSURER FROM ALL FUTURE LIABILITY?  15 

A. Prior to filing its Application in this matter and again in response to data requests issued by 16 

Staff, ONE Gas has examined twenty years of records seeking information relating to any 17 

prior insurance settlements.  Based on the information made available to ONE Gas from 18 

ONEOK, ONE Gas has yet to find any settlements with insurance companies except in 19 

situations where the insurance company was declaring bankruptcy.  After reviewing all the 20 

supporting the documents available, the response to KCC Data Request 40, 41 and 45 were 21 

related to bankruptcies or bankruptcy settlements. We have amended these responses 22 

accordingly.  Please see the revised responses attached hereto as “Smith Attachment A.”  23 
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We will also formally update these responses in accordance with the Commission’s Staff’s 1 

Data Response procedures.   2 

 3 

Q. HAS THE COMPANY IDENTIFIED ANY DOCUMENTS OR INFORMATION 4 

INDICATING THE COMPANY HAS ENTERED SETTLEMENT AGREEMENTS 5 

(OTHER THAN BANKRUPTCY-RELATED) THAT WOULD RELEASE THE 6 

INSURANCE CARRIER FROM ALL FUTURE LIABILITY? 7 

A. No.  None of the claims located have been settled in a manner that would have released any 8 

viable insurance company from future liability.  The only documents located support the 9 

fact that the Company (and its predecessors) have only resolved claims where the insurance 10 

carriers initiated claims during their respective bankruptcy cases or where those insurance 11 

companies were otherwise going out of business.   12 

I understand Staff’s concern about making sure that the utility maximizes its 13 

recoveries from insurance companies to apply against future MGP costs.  As I stated earlier, 14 

ONEOK (now ONE Gas) had every intention to seek recovery of actual expenditures from 15 

the various insurance companies and that is why it decided not to seek recovery from 16 

ratepayers of the $9.49 million that was spent by the utility’s shareholders between 1998 and 17 

2016.  Although some efforts were made by Westar and ONEOK after 1998 to settle with 18 

insurance companies, the fact that the Company has not settled any non-bankruptcy claims 19 

supports the Company’s position that ONE Gas has always been concerned about finalizing 20 

any settlement until it had a better understanding of what the final costs would be relating to 21 

the clean-up and remediation of the MGP sites.  ONE Gas continues to have this concern.  22 

 23 
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Q. WHAT COMMENT DO YOU HAVE WITH RESPECT TO STAFF’S CONCERN 1 

THAT IF KGS IS ALLOWED TO APPLY THE FIRST INSURANCE PROCEEDS 2 

RECEIVED BY THE COMPANY TO THE $9.49 MILLION SPENT BY THE 3 

COMPANY BETWEEN 1998 AND 2016, THAT THERE WILL BE NO INSURANCE 4 

PROCEEDS TO COVER FUTURE MGP COSTS THAT THE UTILITY IS ASKING 5 

ITS CUSTOMERS TO PAY?  6 

A. It is a fact that KGS customers were not asked in the past (and will not be asked in the future) 7 

to pay for any of the initial $9.49 million spent in MGP costs paid by the Company between 8 

1998 and 2016.  Therefore, it would be unfair to the Company not to receive any of the 9 

insurance proceeds for those MGP costs that they paid.   10 

Because the Company has proposed to share in the insurance recoveries as 11 

recommended in our filing and as established in the 1993 KPS Order, ONE Gas is 12 

incentivized to negotiate for the highest settlement amount possible under the insurance 13 

policies.  While the Company expects that it may have to litigate its claims against some of 14 

the insurance companies to obtain coverage and reimbursement of MGP costs, if successful 15 

on those claims, then present and future customers will be entitled to their share of those 16 

proceeds.   17 

Further, as recommended by the Company in the Application for the AAO, the 18 

Company will provide an annual report on insurance recoveries and efforts so Commission 19 

Staff will be able to track, monitor and ensure that the Company’s efforts are prudent.     20 

Additionally, as acknowledged by the Staff and the Commission in the KPS case, 21 

KGS has several reasons why it will seek to maximize reimbursements from the insurance 22 

companies.  As pointed out by Staff in this case, the Company’s shareholders are on the 23 
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hook to effectively pay 40% of all future MGP costs (to the extent such costs are not 1 

recovered from the insurance companies).  In addition, if the Commission provides the 2 

same incentive it did to KPS that allowed the utility to retain 40% of the insurance proceeds, 3 

then the Company will be incentivized to aggressively pursue recovery from the insurance 4 

companies.   5 

 6 

V. RESPONSE TO STAFF’S DISCUSSION REGARDING A POSSIBILITY OF A 7 

WINDFALL FROM INSURANCE PROCEEDS  8 

 9 

Q. DO YOU AGREE WITH STAFF’S COMMENTS STATING THAT ONE GAS’ 10 

SHAREHOLDERS COULD RECEIVE A WINDFALL IF THEY ARE ALLOWED 11 

TO SHARE IN THE INSURANCE RECOVERIES LIKE WHAT WAS APPROVED 12 

BY THE COMMISSION IN THE KPS CASE?   13 

A. No, I do not agree.  While it is conceivable that insurance could be collected on day one (as 14 

discussed in Mr. Grady’s simple example), such a result is highly unlikely.  In most cases, 15 

gas utility companies have had to sue insurance companies to collect on these old policies 16 

and such litigation has taken many years to resolve.  Therefore, it is highly unlikely that 17 

ONE Gas will achieve any windfall in the manner as suggested by Staff.  18 

 19 

Q. DO YOU AGREE WITH STAFF’S STATEMENT THAT THE MECHANISM, AS 20 

ESTABLISHED IN THE 1993 KPS DOCKET, DOES NOT PROVIDE AN 21 

ADEQUATE INCENTIVE TO MAXIMIZE INSURANCE PROCEEDS? 22 

A. No, I do not agree.  As I stated earlier, the 1993 KPS docket recognized that the cost should 23 



  
REBUTTAL TESTIMONY OF MARK W. SMITH Page 9 

be recovered and that it was reasonable for the Commission to incentivize KPS to make the 1 

effort.  As a result, the Commission allowed KPS to keep a portion of the insurance 2 

proceeds in an attempt to earn the carrying cost on the unamortized portion of the MGP costs 3 

that KPS agreed to forego; thus, encouraging the utility to maximize recovery from the 4 

insurance companies. Staff has not provided adequate reasons as to why the Commission 5 

should deviate from its earlier ruling relating to the recovery of MGP costs on this point.  6 

 7 

VI. CONCLUSION  8 

 9 

Q. DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY? 10 

A. Yes, it does.  11 



VERIFICATION 

STATE OF OKLAHOMA 

COUNTY OF TULSA 

) 
) SS. 

) 

Mark W. Smith, being duly sworn upon his oath, deposes and states that he is Vice 
President, Treasury for ONE Gas, Inc.; that he has read and is familiar with the foregoing 
Direct Testimony filed herewith; and that the statements made therein are true to the best of 
his knowledge, information, and belief. 

~VJk[J;i(, 
Mark W . Smith 

.., l\"d. 
Subscribed and sworn to before me this_O(pl_ day of September 2017. 

My appointment Expires: 

I D/t3)~o 

STEPHANIE MCCLANAHAN 
Notary Public, State of Oklahoma 

. Commi~.lliQn # 00015049 
My Commission Expires October 13, 2020 

~WJfh CfaMbc, 
NOTARY PUBLIC 
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