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In the Matter of the Investigation into the ) 
Affiliate Transactions between UtiliCorp 1 Docket No. 02-UTCG-701 -GIG 
United, Inc. (UCU) and its Unregulated ) 
Businesses. ) 

Joint Response of the Citizens' Utility Ratepayer Board (CURB) 

and the Large Volume Customers (LVC) to the "Joint Motion for an Order Approving 

Stipulation and Agreement of Staff and Aquila" 

and the Joint Motion of CURB and LVC for the 

Immediate Issuance of Orders on their Outstanding Motions 

The Citizens' Utility Ratepayer Board (CURB) and the Large Volume Customers (LVC) 

respond below in opposition to the joint motion filed on May 18,2005, by Aquila, Inc., and the 

Staff of the Corporation Commission of the State of Kansas (KCC or Commission) for approval 

of a stipulation and agreement that would purportedly resolve the dispute among the parties 

concerning Aquila's designation as confidential information material contained in a Staff Report 

filed in the above-captioned docket on February 14,2005, and in Aquila's Response to the Staff 

Report that was filed by Aquila on March 31,2005. 



I. LVC's and CURB's Motions have been pending for as long as four months. 

1. The joint motion of Staff and Aquila is yet another attempt to keep material 

information in the Staff Report from public view and to continue the longstanding pattern in this 

docket of secrecy that has resulted in multiple disputes over several years. The joint motion also 

does not resolve the outstanding disputes over numerous other documents that have been 

inappropriately labeled as "confidential" in this docket, including communications presented to 

the Commissioners by Aquila on February 24,2005. 

2. Before presenting their joint response in opposition to the request for approval of 

the stipulation and agreement, however, CURB and LVC first reiterate their repeated requests 

over the last several months for rulings on the following motions to make public documents and 

communications, and to dispel the cloud of secrecy that the Commission has for too long 

permitted to obscure the transparency in governmental affairs that is the public's right under 

Kansas law. 

Filed Feb. 7,2005-FIFTEEN WEEKS AGO: National Beef Packing Co. L.L.C., 

Excel Corp., and John Morrell Great Bend's Motion to Immediately Remove "Confidential" 

Designation From All Pleadings, Orders and Other Documents filed in this docket. 

Filed Feb. 18,2005--FOURTEEN WEEKS AGO: Motion of Large Volume 

Customers to Make Public, and Not Subject to Confidential Designation, "Staffs Report and 

Recommendation Analyzing Aquila, I nch  February 9,2004, Financial Plan and Containing 

Staffs Cash Flow Analysis". 

Filed Feb. 21,2005-ALMOST FOURTEEN WEEKS AGO: CURB's Response to 



Motion to Immediately Remove "Confidential" Designation From All Pleadings, Orders and 

Other Documents. 

Filed Feb. 21,2005-ALMOST FOURTEEN WEEKS AGO: CURB'S Motion to 

Remove Confidential Designation from Staff Report of February 14,2005. 

Filed Mar. 11,2005-ELEVEN WEEKS AGO: Response of the Large Volume 

Customers to "Aquila, Inc.'s in Camera Response to LVC's Motion and CURB'S Response to 

Immediately Remove 'Confidential' Designation From All Pleadings, Orders arid Other 

Documents Filed in this Docket". 

Filed Mar. 15,2005-OVER TEN WEEKS AGO: National Beef Packing Co. L.L.C. 

Response of the Large Volume Customers to "Aquila, Inc.'s in Camera Response to Curb and 

LVC's Motion to Make Staffs Report and Recommendation Public and Not Subject to 

Confidential Designation". 

Filed Mar. 29,2005-OVER EIGHT WEEKS AGO: Motion of the Large Volume 

Customers for the Commission to Make Public All Documents Presented on an Ex-Parte Basis to 

the Commissioners on February 24,2005. 

Held April 5 and 6,2005-OVER SEVEN WEEKS AGO: Evidentiary hearing and 

oral argument on these matters; CURB and LVC presented testimony and oral argument in 

support of the outstanding motions listed above. 

Filed April 25-OVER FOUR WEEKS AGO: Post-hearing Brief of the Large 

Volume Customers, requesting relief consistent with their outstanding motions. 

Filed April 2 b O V E R  FOUR WEEKS AGO: Post Hearing Brief of CURB, 

requesting relief consistent with its outstanding motions. 



3. All told, over the last four months, the parties have submitted to the Commission 

several hundred pages of briefs and several hundred pages of prefiled direct testimony, and the 

Commission also heard opening statements from counsel for the parties and heard the witnesses 

cross-examined on the stand. Yet the Commission has not ruled on a single motion-not one-

relating to the public's right to have access to public information. By this inaction, the 

Commission has effectively "ring-fenced" the public out of the public process, making them 

trespassers where they were once rightful participants. 

11. LVC and CURB oppose the proposed stipulation and agreement 

4. Although the stipulation and agreement proposed by Staff and Aquila would result 

in the release of a substantial amount of the information that Aquila has designated as 

confidential that CURB and the Large Volume Customers have argued in numerous pleadings 

should have been released to the public at the time of filing, if Staff and Aquila are in agreement 

that additional information should be released, there is no reason whatsoever why this 

information was not released at the time of the filing of the motion on May 18,2005. Staff and 

Aquila have agreed to take the position that the public should be denied access unless and until 

the KCC approves the stipulation and agreement. LVC and CURB strongly disagree with Staff 

and Aquila's position that the designated materials are subject to disclosure only by agreement of 

these parties-rather than by operation of the laws and regulations that protect the public interest. 

The law simply does not provide that a party may get away with saying, "I will only release 

information to the public that I want to release, and only if I don't have to release other materials 

that I want to keep secret." There might as well be no laws and regulations at all governing the 



treatment of information submitted to the KCC if the Commission does not intend to enforce 

them. 

5 .  CURB and LVC chose not to sign the agreement for the above reasons, and 

because the agreement does not resolve what has become one of the primary issues in this 

dispute: whether the parties to this dispute have a right to obtain rulings on motions that 

have been outstanding for as long as fifteen weeks. To approve the stipulation and agreement, 

without ruling on a single outstanding motion of LVC and CURB, would be to deny them their 

procedural and due process rights to object to confidential designations and have them ruled on 

in a timely manner. 

6. Given that CURB and LVC have presented their evidence and arguments in favor 

of their motions in numerous pleadings and in an evidentiary hearing with oral arguments, they 

respectfully request that the Commission consider them as incorporated herein as evidence and 

argument that the joint motion for approval of the stipulation and agreement between Staff and 

Aquila should be denied. 

7. Although there are a few minor differences in CURB'S and LVC's requests and 

motions, CURB and LVC are united in their belief that the vast majority of information 

designated by Aquila in this docket as "confidential" does not merit confidential treatment. LVC 

and CURB are united in their belief that Aquila did not act reasonably and within the spirit or the 

letter of the applicable legal standards, and that it was reasonable for LVC and CURB to expect 

more timely rulings from the Commission on their motions. It is simply unacceptable that the 

public has been denied access to nonconfidential information for as long as two years in this 

docket, and that the parties have had to wait as long as four months for rulings on simple motions 



pertaining to whether or not a filing or a document produced in discovery has been appropriately 

designated confidential or not under the applicable legal standard. Aquila's intermittent and 

incomplete releases of information formerly designated as confidential, and the failure of the 

Commission to rule on pending motions has resulted in an unacceptable denial of the public to 

access to the important proceedings of this docket. 

8. Staff and the parties are in general agreement on the applicable legal standard, as 

the Commission noted at the hearing that was held April 5 - 6,2005, so there should be no 

reason for continued delay on that regard. There is no paucity of evidence before the 

Commission to support a ruling on the merits, as there have been hundreds of pages of pleadings 

filed since February 7 containing the evidence and arguments of LVC and CURB supporting 

their positions, so there should be no reason for continued delay on that regard, either. The 

Commission took the opportunity to question witnesses at the hearing and heard extensive cross- 

examination by counsel for the parties, so there should be no reason for continued delay because 

the Commissioners have not had an opportunity to have their concerns addressed. Simply put, 

there is no reason for further delay. 

9. Under the applicable law, Aquila has the burden of proof to demonstrate its 

entitlement to confidential treatment of information. It is a denial of due process when it is the 

burden of the party seeking confidential treatment of information to provide proof that the 

claimed information is confidential when such information is provided, but: (i)when the other 

parties challenge the designation, they have to file over ten pleadings, (ii) spend a day and a half 

in a hearing, (iii) and then have to wait a month, two months, three months four months or more 

to receive a ruling on the merits of these matters. This is simply not the result contemplated by 



rules and regulations that place the burden of proof on the party seeking confidentiality. 

10. Gladstone once said, "Justice delayed is justice denied." CURB and LVC are now 

all too painhlly aware of the wisdom of his words. What is especially vexing is that, time and 

time again, information has been released long after LVC and CURB argued that it was not 

confidential-indicating that even Aquila shares the opinion that much of this information was 

not of a confidential nature. These repeated delays in releasing information that is clearly not 

confidential has denied the right of the parties and the public to openly discuss important 

information that is relevant to the subject matter of this docket. The delays in rulings on the 

motions of LVC and CURB have denied the rights of the public to access to information that is 

clearly not of a confidential nature. These delays have effectively denied the public interest in 

fair and timely resolution of disputes concerning its right to participate in the governmental 

process. The delays have effectively denied the rights of the public under K.S.A. 77-545 and 

K.A.R. 82- 1-207, which govern the appropriate treatment of ex parte communications with the 

Commission, and have denied the right of public access to such communications. The delays 

have created the necessity for CURB and LVC to file successive motions, when timely rulings on 

the earlier filed motions would have sufficed to resolve these matters. The delays have created 

unnecessary expenses for all the parties. 

1 1. More importantly, CURB and LVC are fighting on behalf of the public interest by 

insisting on enforcement of the policy of the State of Kansas to facilitate representative 

government by fostering an informed electorate. Open meetings and records are the rule rather 

than the exception in Kansas. (See generally, K.S.A. 75-4317 -4320, known as the Kansas 

Open Meetings Act, and K.S.A. 45-21 5 -223, known as the Kansas Open Records Act). The 



public's right to access to the evidence that supports governmental action is at stake in this 

matter. 

12. LVC and CURB are aware that a ruling in favor of the stipulation and agreement 

would relieve the Commission of the necessity of ruling on LVC's and CURB'S previous 

motions concerning the Staff Report, but such a ruling would not address one of the practical 

matters at stake in this docket: whether the Commission wants to set a dangerous precedent in 

tolerating the virtual destruction of the "confidential designation" process that has been 

established under state law and Commission regulations. Aquila's piecemeal release of 

information to the public over the course of the Commission's investigation has substantially 

eviscerated public access and frustrated its interest in open government. The belated public 

release of over 50 pleadings, orders and other information in this docket and the continued 

withholding from public view substantial information makes this docket the perfect example of 

why our legislature enacted "government in the sunshine" laws for state agencies and 

commissions. The sun is not simply setting on this docket: it is nearly in full eclipse. 

13. A favorable ruling for the stipulation and agreement would appear to be an 

endorsement of Aquila's tactics in suppressing the release of public information, and would 

encourage others who would benefit from delay to use similar tactics. If the Commission looks 

forward to spending hundreds of hours in every fbture contested case and investigation in 

adjudicating discovery disputes such as the one that has arisen in this docket, it need only rule in 

favor of Aquila and against LVC and CURB on these matters. 

14. On the other hand, the Commission could assert its authority to control its dockets 

to ensure efficient and timely government action by ruling favorably on the motions of LVC and 



CURB, by denying approval of the stipulation and agreement, and demonstrating that it will 

strictly enforce the legal standards for confidential treatment of information and strictly enforce 

the provisions of the protective order that governs each docket by granting LVC and CURB the 

relief they have requested in previous pleadings and at the evidentiary hearing. 

111. Request for Relief 

LVC and CURB respectfully request that the Commission perform its duty to administer 

justice in a timely and fair manner by ruling immediately on all outstanding motions of LVC and 

CURB and by granting the relief they have requested. 

Respectful1 submitted, 

I, ?- ,&---
Niki Christopher #I93 1 1 
Citizens' Utility Ratepayer Board 
1500 SW Arrowhead Road 
Topeka, KS 66604 
(785) 271 -3200 
(785) 27 1-3116 Fax

6 L . mJames .Zakoura, KS Bar 644 

SMITHYMAN & ZAKOURA, CHARTERED 
750 Commerce Plaza I1 
7400 West 1loLhSt. 
Overland Park, KS 662 10-2346 
(913) 66 1-9800 
(913) 66 1 -9863 (facsimile) 
E-Mail: zakoura(ci>,smizak-law.com 
Attorneys for National Beef Packing Co. L.L.C., 
Excel Corporation, John Morrell Great Bend 
And the Kansas Hospital Association 



VERIFICATION 


STATE OF KANSAS ) 
1 ss: 

COUNTY OF SHAWNEE ) 

I, Niki Christopher, of lawful age, being first duly sworn upon her oath states: 

That she is an attorney for the above named petitioner; that she has read the above and 
foregoing document, and, upon information and belief, states that the matters therein appearing 
are true and correct. 

Niki chistopher 

SUBSCRIBED AND SWORN to before me this 27" day of May, 2005. 

-~o t a ryof Public 

My Commission expires: 2-18-2006 



CERTIFICATE OF SERVICE 


02-UTCG-701-GIG 


I, the undersigned, hereby certify that a true and correct copy of the above and foregoing 

document was placed in the United States mail, postage prepaid, or hand-delivered this 

31st day of May, 2005, to the following: 


W. ROBERT ALDERSON, JR., ATTORNEY 

ALDERSON ALDERSON WEILER CONKLIN BURGHART & 
CROW LLC 

2101 SW 21ST STREET (66604) 

PO BOX 237 

TOPEKA, KS 66601-0237 

Fax: 232-1866 

boba@aldersonlaw.com 


JON R. EMPSON, SR VP, REGULATORY, LEGISLATIVE 

& GAS SUPPLY 
AQUILA, INC. 

D/B/A AQUILA NETWORKS - WPK / AQUILA NETWORKS 
- KG0 
1815 CAPITOL AVENUE 

OMAHA, NE 68102 


LESLIE PARRETTE, JR., SR VP, GENERAL COUNSEL 

& CORP SECRETARY 
AQUILA, INC. 

D/B/A AQUILA NETWORKS - WPK / AQUILA NETWORKS 
- KG0 
20 WEST 9TH STREET 

KANSAS CITY, MO 64105 

Fax: 816-783-5175 


STUART W. CONRAD, ATTORNEY 

FINNEGAN CONRAD & PETERSON LC 
1209 PENNTOWER OFFICE CENTER 

3100 BROADWAY 

KANSAS CITY, MO 64111 

Fax: 816-421-0500 

stucon@fcplaw.com 


WENDY TATRO, ASSISTANT GENERAL COUNSEL 

KANSAS CORPORATION COMMISSION 

1500 SW ARROWHEAD ROAD 

TOPEKA, KS 66604-4027 

Fax: 785-271-3354 

w.tatroC3kcc.state.ks.us 

* * * *  Hand Deliver * * * *  

JAMES G.  FLAHERTY, ATTORNEY 
ANDERSON & BYRD, L . L . P .  
216 SOUTH HICKORY 

PO BOX 17 

OTTAWA, KS 66067 

Fax: 785-242-1279 

-jflaherty@abrfh.com 


RANDAL P. MILLER, VICE PRES. FINANCE & 
TREASURER 

AQUILA, INC. 

D/B/A AQUILA NETWORKS - WPK / AQUILA NETWORK, 
- KG0 
20 WEST 9TH STREET 

KANSAS CITY, MO 64105 


MARK ZIMMERMAN 

BOC GASES 

575 MOUNTAIN ROAD 

MURRAY HILL, NJ 07943 

Fax: 908-771-1194 


C. EDWARD PETERSON, ATTORNEY 

FINNEGAN CONRAD & PETERSON LC 
1209 PENNTOWER OFFICE CENTER 

3100 BROADWAY 

KANSAS CITY, MO 64111 

Fax: 816-756-0373 

epeters@fcplaw.com 


JAMES P. ZAKOURA, ATTORNEY 

SMITHYMAN & ZAKOURA, CHTD. 
7400 W 11OTH STREET 

SUITE 750 

OVERLAND PARK, KS 66210 

Fax: 913-661-9863 

zakouraWrnizak-1aw.com 


Niki Christopher 



	
	
	
	
	
	
	
	
	
	
	
	


