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Filed Date: 05/31/2023
State Corporation Commission
of Kansas

BEFORE THE STATE CORPORATION COMMISSION

OF THE STATE OF KANSAS
In the matter of the failure of Merit Energy ) Docket No. 23-CONS-3273-CPEN
Company, LLC (Operator) to comply with )
K.A.R. 82-3-603 at its WMSU lease in ) CONSERVATION DIVISION
Morton County, Kansas. )
) License No. 32446

REQUEST FOR HEARING

Merit Energy Company, LLC (“Operator”) respectfully requests a hearing in the referenced
docket. In support of its request, Operator alleges and states:

1. On May 2, 2023, the Penalty Order that is the subject of this docket was entered by
the Commission. The Penalty Order found that Operator violated K.A.R. 82-3-603(e)(1) for
failing to timely cleanup a reported spill, and further assessed a $1,000 penalty.'

2. Omitted from the Penalty Order are numerous facts demonstrating that Operator
did not violate K.A.R. 82-3-603(e)(1). These facts include: the immediate remedial work
conducted by Operator, the discussions Operator and district staff were actively engaged in to
develop a cleanup method, which discussions had been ongoing and continuous since the time of
the spill, that Operator commenced excavation of contaminated soil on April 25, 2023—seven
days before the Penalty Order was entered, and that staff has not yet approved or prescribed a
cleanup method for the spill.

< K.A.R. 82-3-603(e)(1) expressly requires that Operator to clean up any spill that

requires notification “in accordance with the cleanup method approved by the appropriate district

office.” The time deadlines to cleanup a spill, and which the Commission relies upon for finding
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a violation of K.A.R. 82-3-603(e)(1), are expressly qualified by the condition that Operator adhere
to the cleanup method approved by staff.?

4. Because staff has not yet approved a cleanup method, Operator cannot cleanup the
spill according to the requirements of K.A.R. 82-3-603(¢e)(1), and therefore could not have violated
the regulation. Accordingly, this Penalty Order should be vacated as a matter of law.

3. Operator continues to work with staff to develop a staff-approved cleanup method.
Until that happens, it is not possible for Operator to comply with the Commission’s order to
remediate the spill in accordance with K.A.R. 82-3-603(e)(1).> The Penalty Order is therefore
unlawful and inequitable on its face.

WHEREFORE, for the foregoing reasons Operator requests that the Penalty Order be
vacated as a matter of law, or, in the alternative, a hearing be set in this docket, and for such further
relief as the Commission deems necessary and proper.

Respectfully submitted,

MORRIS, LAING, EVANS, BROCK
& KENNEDY, CHARTERED

By: —
_Jerathan A. Schlatter, #24848

300 N. Mead, Suite 200

Wichita, KS 67202-2745

Telephone — (316) 262-2671

Fax — (316) 262-6226

Email — jschlatter@morrislaing.com
Attorneys for Merit Energy Company, LLC

2 See K.AR. 82-3-603(e)(1)(“Except as otherwise required by law or regulation, each operator shall complete the

cleanup of the spill within 10 days after discovery or knowledge, or by the deadline prescribed in writing by the district
office.
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VERIFICATION

STATE OF KANSAS )
) ss:
COUNTY OF SEDGWICK )

Jonathan A. Schlatter, being of lawful age and being first duly sworn upon his oath, deposes
and says:

That he is the attorney for Merit Energy Company, LLC; he has read the above and
forgoing Request for Hearing and is familiar with its contents, and that the statements made therein
are true and correct to the best of his knowledge and belief.

athan A. Schlatter

SIGNED AND SWORN to before me this 31 day of May, 2023.

Notary Pu/b'hrc ok i
My Appointment expires: || /05 / zoz4

CAROL A. HANNON
Notary Public - State of Kansas
My Appt. Expires || /o5 [2024




CERTIFICATE OF SERVICE

I, Jonathan A. Schlatter, hereby certify that on this 31% day of May, 2023, I caused the
original of the foregoing Request for Hearing to be electronically filed with the Conservation
Division of the State Corporation Commission of the State of Kansas, and caused true and correct
copies of the same to be delivered by electronic mail to the following persons:

Kelcey Marsh, Litigation Counsel
Kansas Corporation Commission
Central Office

266 N. Main ST., Ste 220
Wichita, KS 67202-1513
k.marsh@kcc ks.gov

Jonathan R. Myers, Assistant General
Counsel

Kansas Corporation Commission

266 N. Main St., Ste. 220

Wichita, KS 67202-1513
j.myers@kcc.ks.gov

Robin Hayes, Administrative Specialist
Kansas Corporation Commission
District Office No. 1

210 E. Frontview Suite A

Dodge City, KS 67801
r.hayes@kcc.ks.gov

Fred MacLaren

Kansas Corporation Commission
District Office No. 1

210 E. Frontview Suite A

Dodge City, KS 67801

e.maclaren@kcc.ks.gov

Kraig Stoll, EP&R Supervisor
Kansas Corporation Commission
Central Office

266 N. Main St., Ste 220
Wichita, KS 67202-1513
k.stoll@kce.ks.gov

Kenny Sullivan, District #1, Supervisor
Kansas Corporation Commission
District Office No. 1

210 E. Frontview Suite A

Dodge City, KS 67801
k.sullivan@kcc.ks.gov

e

W. Schlatter



