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BEFORE THE STATE CORPORATION COMMISSION 
 OF THE STATE OF KANSAS 
 
In the Matter of the Application of Kansas Gas 
Service, a Division of One Gas, Inc. Regarding 
February 2021 Winter Weather Events, as 
Contemplated by Docket No. 21-GIMX-303-MIS 

) 
) 
) 
) 
 

 
 
Docket No. 21-KGSG-332-GIG 
 

OBJECTION OF KANSAS GAS SERVICE TO  
NATURAL GAS TRANSPORTATION CUSTOMER COALITION’S  

MOTION TO MAKE PUBLIC A CONFIDENTIAL RESPONSE BY THE KANSAS GAS 
SERVICE TO THE KANSAS CORPORATION COMMISSION STAFF 

 
1. Kansas Gas Service, a Division of One Gas, Inc. (“Kansas Gas Service” or 

“Company”), hereby objects to Natural Gas Transportation Customer Coalition’s (“NGTCC”) 

Motion to Make Public a Confidential Response by the Kansas Gas Service to the Kansas 

Corporation Commission Staff (“Motion”) as follows: 

I.  BACKGROUND 

2. The NGTCC has filed four (4) motions within the past two months attempting to 

narrow the scope of the Protective Order that the Commission issued in this docket. 

3. On June 11, 2021, before NGTCC was even given permission to intervene, it filed 

its first Motion to Amend the Protective Order.  On June 20, the Commission denied NGTCC’s 

Motion. 

4. On July 22, NGTCC filed a second motion in the form of a Petition for 

Reconsideration of the Commission’s denial. 

5. On August 2, NGTCC filed a third motion, referred to as Motion to Designate as 

Public Documents, the February 2021 Supplier Invoices Paid by Kansas Gas Service.  

6. Kansas Gas Service objected to that Motion, which attempts to sidestep the 

Protective Order, by properly highlighting that the information NGTCC seeks is protected by Kan. 

Stat. Ann. § 66-1220a(a) and Kan. Stat. Ann. 60-3320 as confidential business information and 
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trade secrets. The Commission Staff also filed a Response to NGTCC’s Motion to Designate and 

agreed with Kansas Gas Service that the information sought was confidential and that NGTCC 

had not demonstrated that any exceptions existed to overcome the Kansas’ confidential 

protections. The Commission has yet to rule on that Motion. 

7. On August 2, NGTCC’s counsel sent an email requesting the confidential 

designation be removed from a response by Kansas Gas Service to a Commission Staff 

Information Request. The Commission Staff request was 21-322-KCC-030 and it was dated March 

26, 2021. In that Information Request, the Commission Staff stated: 

Please provide the following:  

1.  In January 2021, what was the estimated usage for Kansas Gas 
 Service’s sales customers (non-Transportation customers) for 

  the month of February 2021? What was the actual usage for 
  Kansas Gas Service’s sales customers (non-Transportation 
  customers) for the month of February 2021? 

 
8. On August 12, Kansas Gas Service responded and informed NGTCC, that the 

confidential designation was proper because releasing the requested information could cause 

competitive harm to Kansas Gas Service customers.  

9. On August 13, NGTCC filed its fourth Motion, which is the subject of Kansas Gas 

Service’s instant objection.  In this fourth motion, NGTCC is attempting to circumvent the 

Protective Order by arguing that the Kansas Gas Service’s Response—and the information 

contained within—is a public record that will cause no economic harm whatsoever to Kansas Gas 

Service if it is made public.1 

10. NGTCC also argues that Kansas Gas Service’s “confidential designation does not 

meet the standard of good faith included in the Protective Order” and therefore the Commission 

 
1 NGTCC’s Motion at ¶ 14. 
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should subject the Company to a “nominal” and “symbolic” fee to pay for NGTCC’s counsel for 

legal time preparing the aforesaid Motion.2 NGTCC’s attachment of Kansas Gas Service’s 

testimony relating to the legal fees that the Company is seeking to be reimbursed in this docket 

and its request for the Commission to impose a “nominal” and “symbolic” sanction fee on Kansas 

Gas Service has nothing to do with its request for “non-confidential” designation but is merely 

vexation litigation and should therefore be rejected.3  

II. THE KANSAS GAS SERVICE RESPONSE TO THE COMMISSION STAFF’S 
INQUIRY IS TRADE SECRET AND PROPRIETARY COMMERCIAL 
INFORMATION THAT IS NOT SUBJECT TO DISCLOSURE. 

11. Under Kan. Stat. Ann. § 66-1220a(a), the Commission has a duty not to “disclose 

or allow inspection by anyone, including, but not limited to, parties to a regulatory proceeding 

before the commission, any information which is a trade secret under the uniform trade secrets act 

[Kan. Stat. Ann. 60-3320] . . . or any confidential commercial information of a corporation . . . 

regulated by the commission unless the commission finds that disclosure is warranted after 

consideration” of four factors. Those factors are: (1) “disclosure will significantly aid the 

commission in fulfilling its functions;” (2) “the harm or benefit which disclosure will cause to the 

public interest;” (3) “the harm which disclosure will cause to the corporation;” and (4) “alternatives 

to disclosure that will serve the public interest and protect the corporation.”4 

12. Both the U.S. Supreme Court and the Kansas Supreme Court also recognize the 

importance of maintaining the confidentiality of an entity’s commercial information and trade 

secrets. For instance, both courts have recognized “that the common-law right of public inspection 

must bow before the power of a court to insure that its records will not be used ‘to gratify private 

 
2 Id. at ¶ 15. 
3 Id. NGTCC has filed a total of fourteen (14) pleadings, consisting of nine motions and five responses in the last 
two months. 
4 See Kan. Stat. Ann. § 66-1220a(a). 
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spite[’] . . . or [be used] as sources of business information that might harm a litigant’s competitive 

standing.”5 

13. The federal Freedom of Information Act (FOIA) similarly exempts “trade secrets 

and commercial or financial information” from its coverage.6  

14. The Kansas Gas Service Response to the Commission Staff Inquiry regarding the 

estimated usage and actual usage for customers satisfy the definition of a “trade secret” as that 

term is defined by Kan. Stat. Ann. § 60-3320. “Trade secret” means “information, including a … 

compilation … that (i) derives independent economic value, actual or potential, from not being 

generally known to, and not being readily ascertainable by proper means by, other persons who 

can obtain economic value from its disclosure or use, and (ii) is the subject of efforts that are 

reasonable under the circumstances to maintain its secrecy.”7  

15. The estimated usage and actual usage information that was confidential provided 

to the Commission Staff satisfy the first prong of a “trade secret” because that information has 

independent economic value from not being known to others. The natural gas commodity industry 

is an unregulated and highly competitive market. Thus, confidentiality provisions are 

commonplace within the industry to ensure equal bargaining positions for both natural gas 

suppliers (like marketers and producers) and natural gas purchasers (like Kansas Gas Service). If 

the details of how much gas is estimated for purchase and being purchased are required to be made 

public and others are not required to make a similar disclosure, then it places the parties to those 

public gas supply contracts at a competitive disadvantage compared to the parties that can maintain 

the confidentiality of their agreements and how much gas they are purchasing. In other words, if 

 
5 See Stephens v. Van Arsdale, 227 Kan. 676, 688 (1980) (citing Nixon v. Warner Comm’n, Inc., 435 U.S. 
589, 598 (1978)). 
6 See 5 U.S.C. § 552(b)(4). 
7 See Kan. Stat. Ann. § 60-3320. 
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the Commission discloses the amount of gas estimated and purchased, then this information can 

be exploited by these or other natural gas suppliers in the future by giving them critical insights 

into how much gas Kansas Gas Service needs for a given window. In turn, this means higher gas 

supply costs for Kansas Gas Service’s customers, which is contrary to the public interest. 

16. The Kansas Gas Service Response to the Commission Staff Inquiry regarding the 

estimated usage and actual usage for customers also satisfy the second prong of the “trade secret” 

definition. This is because Kansas Gas Service has taken reasonable efforts under the 

circumstances to maintain the secrecy and confidentiality of these documents. More specifically, 

Kansas Gas Service provided this information under the designation of confidential and trade 

secret as safeguarded by the Protective Order, which was approved by the Commission on March 

9, 2021.  Kansas Gas Service also maintained the secrecy of these invoices when it re-asserted the 

protected confidential nature of this information in response to NGTCC’s Information Requests 

and to NGTCC’s efforts to restrict the confidential designation of information. Thus, Kansas Gas 

Service consistent actions and treatment of this information demonstrates that “trade secret” 

protection applies.  

17. In addition to being a “trade secret,” the Kansas Gas Service Response to the 

Commission Staff Inquiry regarding the estimated usage and actual usage for customers also 

qualify as proprietary commercial or financial information as set forth by the U.S. Supreme Court, 

the Kansas Supreme Court, and FOIA. That is because they set forth information that will allow 

gas suppliers to undercut Kansas Gas Service’s buying leverage and place Kansas Gas Service at 

a significant competitive disadvantage with others in the market. 
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II. NGTCC FAILS TO DEMONSTRATE THAT THE SECTION 66-1220a(a) 
FACTORS COLLECTIVEY WEIGH IN FAVOR OF DISCLOSURE AND THUS, 
ITS MOTION MUST BE DENIED. 

18. NGTCC has failed to meet its burden to assert facts that meet the four factors under 

Section 66-1220a(a) as needed to compel the Commission to release the “trade secret” and 

“confidential information” that it is required to protect.  

19. First, NGTCC fails to assert any argument that disclosing the Kansas Gas Service 

Response to the Commission Staff Inquiry regarding the estimated usage and actual usage for 

customers will significantly aid the Commission in fulfilling its functions. Rather, it merely asserts 

that the public release of this information will aid the public in understanding the prolonged cold 

temperatures had on the public and the gas required to sustain them during the Winter Event.8 Such 

an argument provides no aide to the Commission. 

20. Second, NGTCC fails to assert any persuasive argument regarding the benefit that 

the public will receive as a result of the disclosure other than the public will have better 

understanding of the “impact that the prolonged cold temperatures had on our state and the 

volumes of gas required to sustain Kansas families and businesses during February 2021.”9 

NGTCC fails to consider the detriment that the public would be subject to should the usage total 

no longer be deemed “trade secrets” and “confidential.” The purported goal of simply providing a 

better public understanding of the “extraordinary costs” caused by the Winter Event is insufficient 

to support negating contractual provisions.  Rather than assisting the public, NGTCC’s request to 

reveal competitively sensitive information will hurt the public interest. 

21. As mentioned above, if the Kansas Gas Service is unable to maintain the 

confidentiality of its natural gas supply contracts and the amount of gas it purchased through those 

 
8 NGTCC Motion at ¶ 14. 
9 Id.   
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contracts, then the likely result would be higher natural gas supply costs for its customers due to 

its reduced bargaining position. For instance, if natural gas suppliers know how much gas Kansas 

Gas Service is competitively bidding for and consuming, or if the natural gas suppliers know that 

Kansas Gas Service is in real need for additional gas supplies in certain months, then Kansas Gas 

Service is at a distinct disadvantage in the bidding and awarding of lower natural gas prices from 

the suppliers, which again results in higher natural gas prices paid by Kansas Gas Service’s sales 

customers. 

22. Third, NGTCC has failed to assert any meaningful argument regarding the harm to 

the Company should Kansas Gas Service’s data response and the usage totals be made public. 

NGTCC simply states that it “can see no harm that would be caused because to KGS but can 

clearly see [. . .] great benefits to the general public in Kansas.”10 NGTCC’s response is inadequate. 

The harm to KGS is competitive disadvantage and the potential higher rates for its customers.  

Releasing the information is unnecessary for purposes of the Commission’s review. 

23. The Commission can clearly meet its obligations of reviewing and auditing Kansas 

Gas Service’s gas supply contracts, including those relating to the Winter Event, while not 

impeding Kansas Gas Service’s and other gas utilities’ abilities to competitively bid and award gas 

supply quantities and prices in the competitive natural gas supply market. The Commission agreed 

to this approach already when it entered the Protective Order and no facts (or law) have been 

asserted by NGTCC that require deviation from that path. 

24. Fourth, alternatives to disclosure that will serve the public interest and protect the 

corporation are not needed. Under the existing Commission discovery procedures, NGTCC has 

complete access to all the data that it is seeking to make public. Thus, the so-called need to release 

 
10 NGTCC Motion at ¶ 14.  
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Kansas Gas Service’s “trade secret” and “confidential commercial information” to the public rings 

hollow.  It is important to emphasize that NGTCC represents a coalition of “indirect” customers 

that are behind the Marketers on the Kansas Gas Service system, not the “general public” that it 

alludes to in it pleading.  It is the Commission and CURB that represent the “public” in this action, 

not NGTCC. The Commission has had a long history of protecting the confidentiality of Kansas 

Gas Service “trade secrets” and “proprietary commercial information” because it is in the public 

interest. Therefore, the Commission should continue its course and protect the estimated and actual 

customer usages as the “trade secret” and “proprietary commercial information” that they are. 

25. NGTCC has not carried its burden in any manner to demonstrate that this 

confidential information should be released. Again, it is important to emphasize that NGTCC cited 

no law whatsoever (other than the general public records law, which is subservient Kan. Stat. Ann. 

§ 66-1220a(a)). 

WHEREFORE, for the reasons set forth herein, Kansas Gas Service respectfully requests 

that the Commission find that NGTCC’s basis for the Motion is unsupported by relevant facts, law 

or sound public policy and is therefore denied. 

Respectfully submitted,  
 
Kelly A. Daly 
SNELL & WILMER 
Washington DC 20006 
Phone:  202 725-0605 
Email:   kdaly@swlaw.com 

 
Charlene B. Wright (KS Bar No. 22028) 
Managing Member 
Wright & Associates PLLC 
717 Texas Street, Suite 1200 
Houston, Texas 77002 
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Phone:  816-877-6334 
Email:   cwright@wrightfirm.law 
 
Attorneys for Kansas Gas Service, a Division of ONE Gas, Inc.   



STATE OF ARIZONA ) 
) 

COUNTY OF MARICOPA ) 

VERIFICATION 

I, Kelly A. Daly, verify under penalty of perjury that I have caused the foregoing pleading to be 

prepared; that I have read and reviewed the same; and that the contents thereof are true and 

correct to the best of my information, knowledge, and belief. 

Affiant 

SUBSCRIBED AND SWORN to before me on #-· 

My Appointment Expires: 

ELYSA HERNANDEZ 
Notary Pubnc • Stale or Arizona 

MARICOPA COUNTY 
My Commission Expires 

October 4, 2021 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 23rd day of August, 2021, a true and 
correct copy of the above and foregoing was sent electronically to the 
following: 

ALEX  GOLDBERG, Attorney at Law 
ALEX GOLDBERG  
909 Bannock Street 
Ste 1524 
Denver, CO  80204 
 alexantongoldberg@gmail.com 
 
JAMES G. FLAHERTY, ATTORNEY 
ANDERSON & BYRD, L.L.P.  
216 S HICKORY 
PO BOX 17 
OTTAWA, KS  66067 
 jflaherty@andersonbyrd.com 
 
JEFF  AUSTIN 
AUSTIN LAW P.A.  
7111 W. 151st St. 
Suite 315 
Overland Park, KS  66223 
 jeff@austinlawpa.com 
 
JULIE  AGRO 
BLUEMARK ENERGY  
4200 East Skelly Drive 
Suite 300 
Tulsa, OK  74135 
 jagro@bluemarkenergy.com 
 
MIKE  WESTBROCK 
BLUEMARK ENERGY  
4200 East Skelly Drive 
Suite 300 
Tulsa, OK  74135 
 westbrock@bluemarkenergy.com 
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LARRY  WEBER 
BONAVIA PROPERTIES, LLC  
Garvey Center 
250 W. Douglas, Suite 100 
Wichita, KS  67202 
 larry@garveycenter.com 
 
BRYAN R. COULTER 
CATHOLIC DIOCESE OF WICHITA  
424 N. Broadway 
Wichita, KS  67202 
 bryan.coulter@CatholicDioceseOfWichita.org 
 
JOSEPH R. ASTRAB, ATTORNEY 
CITIZENS' UTILITY RATEPAYER BOARD  
1500 SW ARROWHEAD RD 
TOPEKA, KS  66604 
 j.astrab@curb.kansas.gov 
 
TODD E. LOVE, ATTORNEY 
CITIZENS' UTILITY RATEPAYER BOARD  
1500 SW ARROWHEAD RD 
TOPEKA, KS  66604 
 t.love@curb.kansas.gov 
 
DAVID W. NICKEL, CONSUMER COUNSEL 
CITIZENS' UTILITY RATEPAYER BOARD  
1500 SW ARROWHEAD RD 
TOPEKA, KS  66604 
 D.NICKEL@CURB.KANSAS.GOV 
 
SHONDA  RABB 
CITIZENS' UTILITY RATEPAYER BOARD  
1500 SW ARROWHEAD RD 
TOPEKA, KS  66604 
 s.rabb@curb.kansas.gov 
 
DELLA  SMITH 
CITIZENS' UTILITY RATEPAYER BOARD  
1500 SW ARROWHEAD RD 
TOPEKA, KS  66604 
 d.smith@curb.kansas.gov 
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JOSHUA  HARDEN 
COLLINS & JONES, P.C.  
1010 W. Foxwood Drive 
Raymore, MO  64083 
 jharden@collinsjones.com 
 
KERRY  MORGAN 
COLLINS & JONES, P.C.  
1010 W. Foxwood Drive 
Raymore, MO  64083 
 kmorgan@collinsjones.com 
 
DARCY  FABRIZIUS 
CONSTELLATION NEWENERGY-GAS DIVISON, LLC  
1001 Louisiana Street 
Suite 2300 
Houston, TX  77002 
 darcy.fabrizius@constellation.com 
 
LYNDA  FOHN 
CONSTELLATION NEWENERGY-GAS DIVISON, LLC  
1001 Louisiana St., Ste. 2300 
HOUSTON, TX  77002 
 lynda.fohn@constellation.com 
 
JEREMY L. GRABER 
FOULSTON SIEFKIN LLP  
822 S Kansas Avenue 
Suite 200 
Topeka, KS  66612-1203 
 JGRABER@FOULSTON.COM 
 
JACOB G HOLLY, ATTORNEY 
FOULSTON SIEFKIN LLP  
822 S Kansas Avenue 
Suite 200 
Topeka, KS  66612-1203 
 jholly@foulston.com 
 
C. EDWARD WATSON, ATTORNEY 
FOULSTON SIEFKIN LLP  
1551 N WATERFRONT PKWY STE 100 
WICHITA, KS  67206-4466 
 cewatson@foulston.com 
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AMY L. BAIRD 
JACKSON WALKER L.L.P.  
1401 McKinney St. 
Suite 1900 
Houston, TX  77010 
 abaird@jw.com 
 
JESSE  LOTAY 
JACKSON WALKER L.L.P.  
1401 McKinney St. 
Suite 1900 
Houston, TX  77010 
 jlotay@jw.com 
 
MELANIE S. JACK, Assistant Attorney General 
KANSAS ATTORNEY GENERAL  
Consumer Protection Division 
120 SW 10th Ave., 2nd Flr. 
Topeka, KS  66612 
 Melanie.Jack@ag.ks.gov 
 
KIMBERLEY DAVENPORT MEGRAIL, Assistant Attorney 
General 
KANSAS ATTORNEY GENERAL  
Consumer Protection Division 
120 SW 10th Ave., 2nd Flr. 
Topeka, KS  66612 
 Kim.Davenport@ag.ks.gov 
 
DEREK  SCHMIDT, Kansas Attorney General 
KANSAS ATTORNEY GENERAL  
Consumer Protection Division 
120 SW 10th Ave., 4th Flr. 
Topeka, KS  66612 
 Derek.Schmidt@ag.ks.gov 
 
BRIAN G. FEDOTIN, GENERAL COUNSEL 
KANSAS CORPORATION COMMISSION  
1500 SW ARROWHEAD RD 
TOPEKA, KS  66604 
 b.fedotin@kcc.ks.gov 
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CARLY  MASENTHIN, LITIGATION COUNSEL 
KANSAS CORPORATION COMMISSION  
1500 SW ARROWHEAD RD 
TOPEKA, KS  66604 
 c.masenthin@kcc.ks.gov 
 
TERRI  PEMBERTON, CHIEF LITIGATION COUNSEL 
KANSAS CORPORATION COMMISSION  
1500 SW ARROWHEAD RD 
TOPEKA, KS  66604 
 t.pemberton@KCC.KS.GOV 
 
JANET  BUCHANAN, DIRECTOR- REGULATORY AFFAIRS 
KANSAS GAS SERVICE, A DIVISION OF ONE GAS, INC.  
7421 W 129TH ST 
OVERLAND PARK, KS  66213-2713 
 janet.buchanan@onegas.com 
 
JUDY JENKINS HITCHYE, MANAGING ATTORNEY 
KANSAS GAS SERVICE, A DIVISION OF ONE GAS, INC.  
7421 W 129TH ST 
OVERLAND PARK, KS  66213-2713 
 Judy.JenkinsHitchye@onegas.com 
 
FRANK  A. CARO, ATTORNEY 
POLSINELLI PC  
900 W 48TH PLACE STE 900 
KANSAS CITY, MO  64112 
 fcaro@polsinelli.com 
 
ANDREW O. SCHULTE, ATTORNEY 
POLSINELLI PC  
900 W 48TH PLACE STE 900 
KANSAS CITY, MO  64112 
 aschulte@polsinelli.com 
 
LEE M.  SMITHYMAN, ATTORNEY 
SMITHYMAN & ZAKOURA, CHTD.  
7421 WEST 129th STREET 
OVERLAND PARK, KS  66213-2634 
 LEE@SMIZAK-LAW.COM 
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SMITHYMAN & ZAKOURA, CHTD.  
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OVERLAND PARK, KS  66213-2634 
 connor@smizak-law.com 
 
JAMES P. ZAKOURA, ATTORNEY 
SMITHYMAN & ZAKOURA, CHTD.  
7421 WEST 129th STREET 
OVERLAND PARK, KS  66213-2634 
 jim@smizak-law.com 
 
KELLY A. DALY 
SNELL & WILMER, LLP  
One Arizona Center 
Phoenix, AZ  85004 
 kdaly@swlaw.com 
 
STACY  WILLIAMS, General Counsel 
SYMMETRY ENERGY, LLC  
1111 Louisiana St. 
Houston, TX  77002 
 Stacy.williams@symmetry.com 
 
JASON  TRENARY 
TEMPLELIVE WICHITA LLC  
5104 S. Pinnacle Hills Pkwy. 
Suite 1B 
Rogers, AR  72758 
 jtrenary@beatycap.com 
 
DON  KRATTENMAKER, Vice President 
WOODRIVER ENERGY, LLC  
633 17th St., Ste. 1410 
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 don.krattenmaker@woodriverenergy.com 
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WRIGHT LAW FIRM  
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