BEFORE THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

In the Matter of the Complaint Against Kansas )

Municipal Energy Agency, Respondent by ) Docket No. 18-KAME-156-COM
City of Pratt, Complainant. )

NOTICE OF FILING OF STAFF MEMORANDUM

COMES NOW, the Staff of the State Corporation Commission of the State of Kansas (Staff
and Commission, respectively), and files its Memorandum regarding the Formal Complaint filed
by the City of Pratt, Kansas against the Kansas Municipal Energy Agency. Recent amendments
to Kansas law have affected the Commission’s jurisdiction over the Formal Complaint. As filed,
the Commission no longer maintains subject matter jurisdiction to hear the Formal Complaint.

WHEREFORE, Staff submits its Memorandum for Commission review and consideration

and for such other relief as the Commission deems just and reasonable.

Respectfully submitted,

[s/ Robert Elliott Vincent

Robert Elliott Vincent, S. Ct. #26028
Senior Litigation Counsel

Kansas Corporation Commission
1500 S.W. Arrowhead Road

Topeka, KS 66604

Phone: (785) 271-3273

Fax: (785) 271-3354

Email: r.vincent@kcc.ks.gov

Attorney for Commission Staff



STATE OF KANSAS

P N,

Prong: 785-271-3100
Fax: 785-271-3354
http:/kee ks.gov/

CorroraTION COMMISSION
1500 SW ArrowHEAD RoAD
Toreka, KS 66604-4027

GoverNOR Jerk Coryer, M.D.
SHARI FEIST ALBRECHT, CHAR | JAY ScotT EMLER, CommissioNER | DwicHT D. KeeN, CoMMISSIONER

MEMORANDUM
LEGAL DIVISION

TO: Chair Shari Feist Albrecht
Commissioner Jay Scott Emler
Commissioner Dwight D. Keen

FROM: Robert Elliott Vincent, Senior Litigation Counsel
DATE: October 1, 2018
SUBJECT: 18-KAME-156-COM

In the Matter of the Complaint Against Kansas Municipal Energy Agency,
Respondent by City of Pratt, Complainant

BACKGROUND

The City of Pratt, Kansas (City) is a member of the Kansas Municipal Energy Agency (KMEA).!
In October 2017, the City brought a Formal Complaint against KMEA.? The City alleged, in part,
KMEA’s administrative charges assessed to the City pursuant to two contracts were not a
“proportionate amount of deficits with respect to a particular project” and were thus in violation
of K.S.A. 12-8,109.% Additionally, the City alleged KMEA’s administrative charges assessed
pursuant to the same two contracts were unjust and unreasonable and thus in violation of K.S.A.
66-101b.4

AMENDMENTS TO K.S.A. 12-8,111

Municipal Energy Agencies like KMEA are subject to the Kansas Corporation Commission’s
(Commission) jurisdiction in the same manner as other public utilities.® In early 2018, the Kansas
Legislature amended K.S.A. 12-8,111 which affected the Commission’s jurisdiction over
Municipal Energy Agencies like KMEA. In essence, Municipal Energy Agencies may, at their
discretion, elect to be exempt from the Commission’s jurisdiction similar to a partially deregulated
electric cooperative.® Specifically, K.S.A. 12-8,111 was amended in part to read:

! Complaint Against Kansas Municipal Energy Agency, p. 1. (Oct. 6, 2017).
2 See id.

3 Seeid. at 137 - 41.

4 Seeid. at 142 - 47.

5> See K.S.A. 12-8,111(b).

6 See K.S.A. 12-8,111(c) through (f).



(h)(1) Notwithstanding a municipal energy agency's election to be exempt under
this section, the commission shall investigate all rates, joint rates, tolls, charges and
exactions, classifications and schedules of charges or rates of such municipal
energy agency if there is filed with the commission, not more than one year after a
change in such municipal energy agency's rates, joint rates, tolls, charges and
exactions, classifications or schedules of charges or rates, a petition signed by not
less than 20% of the municipal energy agency's voting members as established in
the governing documents of the municipal energy agency. If, after investigation,
the commission finds that such rates, joint rates, tolls, charges or exactions,
classifications or schedules of charges or rates are unjust, unreasonable, unjustly
discriminatory or unduly preferential, the commission shall have the power to fix
and order substituted therefor such rates, joint rates, tolls, charges and exactions,
classifications or schedules of charges or rates as are just and reasonable.

Additionally, K.S.A. 12-8,111(g)(3) makes clear sales of power for resale from a Municipal
Energy Agency to its own members are not jurisdictional to the Commission if a Municipal Energy
Agency exempts itself from the Commission’s jurisdiction.

In June 2018, KMEA submitted a Report to the Commission indicating its members had elected
to self-regulate pursuant to K.S.A. 12-8,111.” The Commission issued its Order Affirming
Election to Deregulate regarding KMEA on August 2, 2018.8 The Commission did note certain
aspects of KMEA would remain subject to the Commission’s jurisdiction pursuant to K.S.A. 12-
8,111(g) and (h).®

The amendments to K.S.A. 12-8,111 limit the Commission’s jurisdiction to decide issues
presented by the City. While K.S.A. 12-8,111(g) was not in place at the time the City filed its
Formal Complaint against KMEA, the amended law and subsequent vote to self-regulate (of which
the City did not participate in)® deprives the Commission jurisdiction to decide the matter.
Specifically, pursuant to K.S.A. 12-8,111(g)(3) the contract of power for resale between KMEA
and the City (a member of KMEA) is not subject to the Commission’s jurisdiction. Additionally,
the Formal Complaint brought by the City against KMEA does not satisfy the complaint
requirements of K.S.A. 12-8,111(h). The Commission no longer has jurisdiction to hear or decide
the City’s Formal Complaint against KMEA.

RECOMMENDATION

Legal Staff recommends the Formal Complaint submitted by the City against KMEA be dismissed
and closed due to lack of subject matter jurisdiction.

7 See Report for Kansas Municipal Energy Agency, Docket No. 18-KAME-557-DRC (Jun. 21 2018) (Report).
8 See Order Affirming Election to Deregulate, Docket No. 18-KAME-557-DRC (Aug. 2, 2018).

°Seeid. atp. 3.

10 See Report at pp. 1-2.



CERTIFICATE OF SERVICE

18-KAME-156-COM

I, the undersigned, certify that a true and correct copy of the above and foregoing Notice of Filing of Staff
Memorandum was served by electronic service on this 4th day of October, 2018, to the following:

MITCHELL L. HERREN, ATTORNEY
HINKLE LAW FIRM L.L.C.

1617 NORTH WATERFRONT PARKWAY
SUITE 400

WICHITA, KS 67206

Fax: 316-630-8466
mherren@hinklaw.com

ROBERT VINCENT, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION
1500 SW ARROWHEAD RD

TOPEKA, KS 66604

Fax: 785-271-3354

r.vincent@kcc.ks.gov

SAM MILLS, DIRECTOR, MANAGING DIRECTOR,
ELECTRIC OPERATIONS

KANSAS MUNICIPAL ENERGY AGENCY

6300 W 95TH ST

OVERLAND PARK, KS 66212-1431

Fax: 913-677-0804

mills@kmea.com

FRANK A. CARO, JR., ATTORNEY
POLSINELLI PC

900 W 48TH PLACE STE 900
KANSAS CITY, MO 64112

Fax: 816-753-1536
fcaro@polsinelli.com

RACHAEL M. SILVA, ATTORNEY
HINKLE LAW FIRM L.L.C.

1617 NORTH WATERFRONT PARKWAY
SUITE 400

WICHITA, KS 67206

Fax: 316-630-8466
rsilva@hinklaw.com

PAUL MAHLBERG, GENERAL MANAGER
KANSAS MUNICIPAL ENERGY AGENCY
6300 W 95TH ST

OVERLAND PARK, KS 66212-1431

Fax: 913-677-0804
mahlberg@kmea.com

ANNE E. CALLENBACH, ATTORNEY
POLSINELLI PC

900 W 48TH PLACE STE 900
KANSAS CITY, MO 64112

Fax: 913-451-6205
acallenbach@polsinelli.com

/s/ Pamela Griffeth

Pamela Griffeth
Administrative Specialist



	Attorney for Commission Staff



