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In the Matter of the Application of Kansas
City Power & Light Company to Modify Its
Tariffs to Continue the Implementation of Its
Regulatory Plan.

) .
) Docket No. 10-KCPE-415-RTS
)
)

RESPONSE OF THE CITIZENS’ UTILITY RATEPAYER BOARD TO
KCPL’S SECOND PETITION FOR RECONSIDERATION AND CLARIFICATION

The Citizens’ Utility Ratepayer Board (CURB) hereby files its Response to Kansas City
Power & Light Company’s Petition for Reconsideration and Clarification of the Commission’s Order
on Petitions for Reconsideration and Clarification and Order Nunc Pro Tunc (KCPL’s Second PFR).

In support of its Response, CURB states as follows:

I INTRODUCTION.

1. KCPL argues the Commission’s January 6, 2011 Order on Petitions for
Reconsideration and Clarification and Order Nunc Pro Tunc (January 6™ Order) modifying its
November 22, 2011 Order (November 22™ Order) making rate case expense final rather than interim
is arbitrary, unreasonable, and unlawful.! CURB agrees with KCPL that the Commission’s January
6" Order making the $5.6 million rate case expense award final is arbitrary, unreasonable, and
unlawful. However, the Commission’s January 6™ Order is arbitrary, unreasonable, and unlawful for
the reasons specified in CURB’s Second Petition for Reconsideration (CURB’s Second PFR), not on

the grounds contained in KCPL’s Second PFR.

! KCPL’s Second PFR, 1 2.
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2. KCPL spends considerable time in KCPL’s Second PFR repeating arguments and
factual assertions regarding KCPL’s December 7, 2010 Petition for Reconsideration and
Clarification (KCPL’s Initial PFR) and CURB’s December 7, 2010 Petition for Reconsideration
and/or Clarification (CURB’s Initial PFR).> For the most part, CURB will not respond to these
arguments and assertions, but instead incorporates by reference the arguments and assertions
contained in CURB’s Initial PFR, the December 17, 2010 Response of the Citizens” Utility
Ratepayer Board to KCPL’s Petition for Reconsideration and Clarification (CURB’s Response),
CURB’s December 22, 2010 Reply to KCPL’s Response to Petitions for Reconsideration (CURB’s
Reply), and CURB’s January 21, 2011 Second Petition for Reconsideration (CURB’s Second PFR).

3. CURB will respond to the major arguments and factual assertions contained in
KCPL’s Second PFR below. However, CURB’s decision not to address each assertion should not be
construed as a concession to any argument or assertion made by KCPL in requesting reconsideration.
IL. RESPONSE TO KCPL’S PETITION FOR RECONSIDERATION ON RATE CASE

EXPENSE.

4, KCPL asserts that “the rate case incurred or estimate by KCP&L has never been
specifically challenged by any party on a line item basis. CURB’s objection was a general objection
to costs above a certain level, but the prudence or reasonableness of specific costs incurred was not at
issue and has not been challenged or addressed in evidence by any party to this proceeding.™

KCPL’s assertion is incorrect.

2 KCPL’s Second PFR, 198-18.
‘Id, 12.



S. First, since KCPL’s claim for additional rate case expense was never offered or

admitted into evidence during or subsequent to the evidentiary hearing," a fact CURB emphasized in
its challenge to the Commission’s rate case expense award, CURB was denied any opportunity to

challenge the additional rate case expense on a line item basis. This was acknowledged by the

Commission in its November 22™ Order:

Finally, the Commission addresses CURB’s request for an opportunity to review and
challenge rate case costs exceeding KCPL’s initial estimated amount of $2.1 million.
Following the end of the evidentiary hearing, the Commission considered the
problems faced in setting a schedule to allow discovery and review by the parties
before the deadline to issue the Order on November 22, 2010. The Commission was
unable to fashion a schedule that allowed a detailed review and still permitted a
decision on rate case expense to be included in this Order. The Commission
concluded its obligation to include a reasonable and prudent amount of rate case
expense outweighed a decision that would effectively deny recovery of any rate case
expense in this Order. Having made this decision, the Commission exercised its
discretion to set reasonable and prudent rate case expense costs but designated them
as Interim Rate Relief. If parties seek to challenge the amount of rate case expense
approved in this Order, a subsequent proceeding will allow full review of this issue.
If that challenge is successful and establishes the rate case expense costs approved in
this Order were not prudent, just or reasonable, the Commission will establish a new
amount of rate case expense for this docket that will be included as an adjustment in
a future KCPL rate case.’

6. The Commission’s November 22™ Order therefore expressly acknowledged that
CURB and other parties have been denied any opportunity to challenge rate case expense in excess

of the $2.1 contained in the record on a line item basis.

7. Moreover, CURB did specifically challenge KCPL’s post-hearing claim for rate case
expense in excess of the $2.1 million contained in the record, a fact acknowledged by the
Commission in the January 6™ Order: “To the extent needed, however, the Commission clarifies that

CURB proposed KCPL’s rate case expense not exceed $2.1 million, as requested in the Application,

* CURB’s Initial PFR, €1, 15-17,29; CURB’s Second PFR, 113, 9, 11, 16-28.
5 November 22™ Order, p. 95.



and recommended KCPL’s rate case expense be shared equally between shareholders and
ratepayers.” °
8. It is noteworthy that KCPL agrees that the evidence of its additional claim for rate

case costs have never been introduced into evidence: “The process established by the Commission

in its Initial Order allowed for these shortcomings to be corrected through a subsequent proceeding

where evidence of these costs would be introduced and evaluated.”™’

9. KCPL further acknowledges that in rejecting CURB’s argument that any costs
exceeding the $2.1 million contained in KCPL’s application should be denied, the Commission

noted that “it reviewed Data Requests about rate case expense, work performed by KCPL&L’s

expert consultants as reflected in the evidence, and the skill and knowledge demonstrated by KCP&L
counsel...”® The data requests referenced by KCPL and the Commission were never offered into
evidence by KCPL and never admitted into evidence by the Commission. As a result, the
Commission’s reliance on this evidence in making its rate case expense award of $5.6 million is
erroneous, unreasonable, arbitrary and capricious, not based on substantial competent evidence when
viewed in light of the record as a whole, and constitutes an unlawful procedure or failure to follow
prescribed procedure.’

10.  KCPL requests that the Commission reconsider its January 6™ Order on
Reconsideration “and allow the record to be re-opened specifically to address rate case expense, or,

alternatively, requests that the Commission reinstate the subsequent proceeding and Interim Rate

® January 6™ Order, 1 80.

7 KCPL’s Second PFR, 1 3.

814, 121,

? See, CURB’s Initial PFR, 19 1, 15-17; CURB’s Second PFR, 11 3, 5, 8-9, 11-29.
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Relief provisions as set forth in the Initial Order, subject to the conditions set forth in KCP&L
Petition for Reconsideration and Clarification, 19 132-137.7"°

11.  The Commission should deny KCPL’s request to reopen the record to allow
additional evidence on rate case expense. KCPL failed to offer any evidence of additional rate case
expense into the record during or even subsequent to the 14-day evidentiary hearing. Rather than to
ask the Commission to admit evidence of additional rate case expense, KCPL submitted its
additional rate case expense claim to Staff'’ long after the discovery deadline had expired, the
hearing had concluded, and the record had been closed. This effectively denied CURB and other
parties any opportunity to review the new evidence, conduct discovery on the new evidence, have the
new evidence reviewed by consultants, present responding evidence, or cross-examine KCPL
witnesses on the new evidence.

12. Under K.A.R. 82-1-230(k), a party may file an application to reopen a closed hearing
record for “good cause shown.” However, the Commission has discretion on whether to reopen the
record, and precedent exists to deny such a request where there has been an extensive record. “Ifa
party finds itself unable to squeeze all of its evidence on the issue into a record of this size, then it is
beyond our help.”'* The record in Kansas Pipeline consisted of 29 witnesses and 17 days of

hearings.”> Here, the evidentiary hearing included 39 witnesses over 14 days."* Accordingly, the

Commission should deny KCPL’s request to reopen the record at this late stage of the proceedings.

W KCPL’s Second PFR, { 3.

" KCPL’s responses to data requests 554 and 555 were not offered or admitted into the record, nor has KCPL at any
time file a motion to reopen the record to introduce this information into the record of this proceeding.

12 Kansas Pipeline Partnership v. State Corp. Comm’n, 24 Kan.App.2d 42, 50-51, 941 P.2d 390 (1997).

1324 Kan. App.2d at 50.

' January 6" Order, 1 16.
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13.  For the reasons argued in CURB’s Initial PFR, the Commission should not grant
KCPL’s request to reinstate the subsequent proceeding and Interim Rate Relief provisions as set
forth in the November 22™ Order. As acknowledged by the Commission, this would constitute
retroactive ratemaking, giving KCPL the opportunity to avoid any reduction in the rate case expense
determined in a subsequent proceeding.’*

14.  KCPL further argues that it should “be permitted to present evidence to rebut, among
other issues, the Commission’s findings that the fees paid to Nextsource, Inc. and the
Communication Counsel of America, Inc. (“CCA”) are not duplicative and that certain estimated
charges for some of the legal services are not excessive.”'® KCPL demands its right “to present
evidence to rebut” the Commission’s findings despite its failure to even introduce into the record
evidence of the additional rate case expenses to provide parties even a cursory opportunity to rebut
the additional rate case expenses claimed by KCPL.

15.  Despite denying CURB and other parties any opportunity to review the new evidence,
conduct discovery on the new evidence, have the new evidence reviewed by consultants, present
responding evidence (rebut), or cross-examine KCPL witnesses on the new evidence that has to date
never been offered or admitted into the record of this proceeding, KCPL now asserts it has a right “to
present evidence to rebut” the Commission’s findings. KCPL’s demand to rebut the Commission’s
findings should be denied.

16. KCPL argues that the Commission’s January 6™ Order prohibits KCPL from

recovering additional costs billed to KCPL from CURB and Staff above the $1.169 million contained

5 January 6™ Order, 1 84; KCPL’s Second PFR, 1 23,
6 KCPL’s Second PFR, ¥ 13.



in the November 22™ Order."” First, KCPL has never offered for admission into the record any
evidence of costs in excess of the $2.1 million in the record. Second, KCPL’s argument regarding
CURB and Staff costs is completely based on facts not in evidence.'® Finally, rate case costs are not
guaranteed to be recovered, and timing issues in rate cases often result in some costs not being
recovered in rates. While it is arguable that KCPL may have underestimated CURB and Staff costs,
it was KCPL’s burden to present evidence of its rate case expense and there is no evidence in the
record to support KCPL’s contention.

17.  KCPL erroneously states that prior policy allowed Staff and/or CURB to request, “by
way of a Data Request, a detailed listing of the expenses, including vendor, amount, and description
of services which Staff did in issuing Data Requests Nos. 554 and 555. This is the procedure that
KCP&L., Staff, and the other parties followed in the current case.”” KCPL’s assertion is erroneous.

18.  First, burden of proving KCPL’s rate case expense is on KCPL, not Staff or CURB.
Second, the discovery deadline ordered by the Commission was July 30, 2010, and CURB had no
duty or means to conduct discovery of KCPL’s rate case expense. If KCPL intended to seek rate
case expense exceeding the $2.1 million in evidence during the evidentiary hearing, it was incumbent
on KCPL to introduce such evidence to the Commission in a timely manner. KCPL has, to date,
failed to offer evidence of additional rate case expense into evidence. Submitting a data request
response to Staff after the discovery deadline and after the record was closed does not constitute
offering evidence into the record for admission by the Commission. Nor did CURB agree in this or

any prior rate case to any procedure that would allow KCPL to informally submit rate case expense

7 KCPL’s Second PFR, 19 2, 25-30.
'8 KCPL fails to cite to the record with respect the “facts” it alleges in 19 2, 25-30.
Y KCPL’s Second PFR, 1 32.
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evidence to Staff as a substitute for its burden of introducing and having admitted evidence of such
additional rate case expense. In any event, KCPL, Staff, and CURB lack any authority to set
Commission policy regarding the burden of proof and admission of evidence.

19.  KCPL has failed to establish any prior practice by the Commission shifted the burden
of proof on rate case expense from the utility to Staff and CURB. The procedure in place is that the
Company bears the burden of proof on all revenue requirement expenses, including rate case
expense, and the Company failed to meet that burden for any amount in excess of the $2.1 million in
the record of this proceeding.

20.  Asacknowledged by KCPL, the Commission noted that CURB’s opening statement
put KCPL on notice that CURB was contesting any claim for rate case expense in excess of the $2.1
million contained in the application. KCPL’s assertion that “Nor did Staff or CURB submit any
evidence that any specific rate case expenses submitted by KCP&L were unreasonable™ is glaringly

incorrect; CURB expressly opposed any rate case expense in excess of the $2.1 million in the record

and KCPL has never submitted (offered into evidence) any evidence of rate case expense in excess of

the $2.1 million contained in the application. As a result, CURB had no opportunity to challenge any
specific rate case expense claim by KCPL in excess of the $2.1 million.”’

21.  KCPL provided data request responses to Staff, but never offered those responses into
the record, never filed a motion to reopen the record to consider such additional evidence, and never
received a ruling from the Commission admitting the data request responses into the record of this

proceeding. This unavoidably raises the question of how CURB or other parties could be expected

% KCPL’s Second PFR, 1 38.
?1 See, CURB’s Initial PFR, 19 1, 15-17; CURB’s Second PFR, 11 3, 5, 8-9, 11-29.
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to challenge the additional rate case expenses sought by KCPL as unreasonable when KCPL never

offered for admission into the record any evidence of additional rate case expense.

22.  CURB and other parties have clearly been denied due process regarding KCPL's
claim for additional rate case expense. KCPL never offered or admitted into the record evidence of
additional rate case expense, yet the Commission has granted KCPL $3.5 million more in rate case
expense than the $2.1 million contained in the record. CURB and other parties have been denied any
opportunity to review any new evidence of additional rate case expense, conduct discovery on the
new evidence of rate case expense, have the new evidence reviewed by consultants, present
responding evidence (rebut), or cross-examine KCPL witnesses on the new evidence of additional
rate case expense.

23.  The Commission should not reopen the record to allow additional evidence of rate
case expense by KCPL, but should reject KCPL’s claim for rate case expense in excess of the $2.1
million contained in the record. KCPL could easily have quantified estimated rate case expenses
toward the end of the 14-day evidentiary hearing, but failed to do so.

24.  Because of an agency’s need to close the record in order to reach a decision, it is not
an abuse of discretion for a Commission to refusing to consider a party’s rate case expense evidence
filed more than two months after the conclusion of the hearing.”* Further, a Commission may reject
a speculative estimate of future expenses that could have been easily quantified toward the end of the

proceeding.”

% City of Amarillo v. Railway Comm 'n of Texas, 894 S.W.2d 491, 495-96, (1995).
3 City of Port Arthur v. Railroad Commission, 886 S.W.2d 266, 272-73 (Tex.App. — Austin 1994); City of Amarillo
v. Raitway Comm’n of Texas, 894 S.W.2d 491, 496, Fin. 3 (1995).

9
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III. CONCLUSION,

25.  CURB respectfully requests that the Commission deny KCPL’s Second Petition for
Reconsideration and that the Commission reconsider its decision to award KCPL rate case expense
in excess of the $2.1 million contained in the record as requested in CURB’s Second PFR. In the
alternative, the Commission should designate the entire revenue requirement (including rate case
expense) as interim, non-final agency action subject to refund following a full review and proceeding
conducted within this rate case proceeding to determine the reasonableness and prudence of KCPL’s

revised rate case expense claim.

Respectfully submitted,

o7

- 7
- (./5/2' e K
( C. Stevén Rarrick #13127
Cltlzens Utility Ratepayer Board
1500 SW Arrowhead Road
Topeka, KS 66604
(785) 271-3200
(785) 271-3116 Fax
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VERIFICATION

STATE OF KANSAS )
) ss:

COUNTY OF SHAWNEE )

I, C. Steven Rarrick, of lawful age, being first duly sworn upon his oath states:

That he is an attorney for the Citizens” Utility Ratepayer Board; that he has read the
above and foregoing document, and, upon information and belief, states that the matters therein

appearing are true and correct.
o /( £ % V2R rd
Mamck

SUBSCRIBED AND SWORN to before me this 3157 day of January, 2011.

Ui ot

Notary Publ

My Commission expires: 01-26-2013.

Notary Public - State of Kansas

DELLA J. SMITH
My Appt. Expites danuary 26, 2013
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CERTIFICATE OF SERVICE
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I, the undersigned, hereby certify that a true and correct copy of the above and
foregoing document was placed in the United States mail, postage prepaid, electronic
service, or hand-delivered this 31st day of January, 2011, to the following:

* JAMES G. FLAHERTY, ATTORNEY
ANDERSON & BYRD, L.L.P.

216 SOUTH HICKORY

PO BOX 17

OTTAWA, KS 66067

Fax: 785-242-1279
jflaherty@andersonbyrd.com

JAMES R. WAERS, ATTORNEY

BLAKE & UHLIG PA

SUITE 475 NEW BROTHERHOOD BLDG
753 STATE AVE.

KANSAS CITY, KS 66101

Fax: 913-321-2396
jrw@blake-uhlig.com

* GLENDA CAFER, ATTORNEY
CAFER LAW OFFICE, L.L.C.
3321 SW 6TH STREET
TOPEKA, KS 66606

Fax: 785-271-9993
gcafer@sbcecglobal.net

* KELLY WALTERS, VICE PRESIDENT
EMPIRE DISTRICT ELECTRIC COMPANY
602 S JOPLIN AVE (64801}

PO BOX 127

JOPLIN, MO 64802

Fax: 417-625-5173
kwalters@empiredistrict.com

* DAVID WOODSMALL, ATTORNEY
FINNEGAN CONRAD & PETERSON LC
1209 PENNTOWER OFFICE CENTER
3100 BROADWAY

KANSAS CITY, MO 64111

Fax: 816-756-0373
dwoodsmall@fcplaw.com

JERRY ARCHER, BUSINESS MANAGER
IBEW LOCAL UNION NO. 1613

6900 EXECUTIVE DR

SUITE 180

KANSAS CITY, MO 64120
locallél3@earthlink.net

MICHAEL E. AMASH, ATTORNEY
BLAKE & UHLIG PA

SUITE 475 NEW BROTHERHOOD BLDG
753 STATE AVE.

KANSAS CITY, KS 66101

Fax: 913-321-2396
mea@blake-uhlig.com

STACI OLVERA SCHORGL, ATTORNEY
BRYAN CAVE LLP

1200 MAIN STREET

SUITE 3500

KANSAS CITY, MO 64105

Fax: 816-855-3604
soschorgl@bryancave.com

* BLAKE MERTENS

EMPIRE DISTRICT ELECTRIC COMPANY
602 5 JOPLIN AVE (64801)

PO BOX 127

JOPLIN, MO 64802

Fax: 417-625-5169
bmertens@empiredistrict.com

* C. EDWARD PETERSON, ATTORNEY
FINNEGAN CONRAD & PETERSON LC
1209 PENNTOWER OFFICE CENTER
3100 BROADWAY

KANSAS CITY, MO 64111

Fax: 816-756-0373
epeters@fcplaw.com

DARRELL MCCUBBINS, BUSINESS MANAGER

IBEW LOCAL UNION NO. 1464
PO BOX 33443

KANSAS CITY, MO 64120
Fax: 816-483-4239
localldédlaocl.com

BILL MCDANIEL, BUSINESS MANAGER
IBEW LOCAL UNION NO. 412

6200 CONNECTICUT

SUITE 105

KANSAS CITY, MO 64120

Fax: 816-231-5515
bmcdaniel4l2@msn.com
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* LEO SMITH, BOARD OF DIRECTORS
INTERNATIONAL DARK SKY ASSOCIATION
1060 MAPLETON AVENUE

SUFFIELD, CT 06078

leo@smith.net

* CURTIS D. BLANC, SR. DIR. REG. AFFAIRS
KANSAS CITY POWER & LIGHT COMPANY

ONE KANSAS CITY PLACE

1200 MAIN STREET (64105)

P.O. BOX 418679

KANSAS CITY, MO 64141-9679

Fax: 816-556-2787

curtis.blancékepl.com

* ROGER W. STEINER, CORPORATE COUNSEL
KANSAS CITY POWER & LIGHT COMPANY

ONE KANSAS CITY PLACE

1200 MAIN STREET  (64105)

P.0O. BOX 418679

KANSAS CITY, MO 64141-9679

Fax: 816-556-2787
roger.steiner@kcpl.com

* DANA BRADBURY, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD ROAD

TOPEKA, KS 66604-4027

Fax: 785-271-3167
d.bradburytkcc.ks.gov

#*%+ Hand Deliver **+*%*

* MATTHEW SPURGIN, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD ROAD

TOPEKA, KS 66604-4027

Fax: 785-271-3167
m.spurgin@kcec.ks.gov

***% Hand Deliver **x**

* JOHN P. DECOURSEY, DIRECTOR, LAW
KANSAS GAS SERVICE, A DIVISION OF ONEOK,
INC.

7421 W 129TH STREET STE 300 (66213)

PO BOX 25957

SHAWNEE MISSION, KS 66225-9835

Fax: 913-319-8622

jdecourseylkgas.com

* ROBERT WAGNER, PRESIDENT, BOARD OF
DIRECTORS

INTERNATIONAL DARK SKY ASSOCIATION
9005 N CHATHAM AVENUE

KANSAS CITY, MO 64154
rwagnerferuces.com

DENISE M. BUFFINGTON, CORPORATE COUNSEL
KANSAS CITY POWER & LIGHT COMPANY

ONE KANSAS CITY PLACE

1200 MAIN STREET (64105)

P.O. BOX 418679

KANSAS CITY, MO 64141-9679

Fax: 816~556-2787
denige.buffingtonékepl.com

* MARY TURNER, DIRECTOR, REGULATORY AFFAIRS

KANSAS CITY POWER & LIGHT COMPANY
ONE KANSAS CITY PLACE

1200 MAIN STREET  (64105)

P.O. BOX 418679

KANSAS CITY, MO 64141-9679

Fax: 816-556-2110
mary.turner@kcpl.com

* PATRICK T SMITH, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD ROAD

TOPEKA, XS 66604-4027

Fax: 785-271-3167

p.smith@kcc.ks.gov

**%%% Hand Deliver **x*+*

* W. THOMAS STRATTON, JR., CHIEF LITIGATION

COUNSEL

KANSAS CORPORATION COMMISSION
1500 SW ARROWHEAD ROAD
TOPEKA, K8 66604-4027

Fax: 785-271-3167
t.stratton@kcc.ks.gov

*x%* Hand Deliver ***x%

* WALKER HENDRIX, DIR, REG LAW

KANSAS GAS SERVICE, A DIVISION OF ONEOK,
INC.

7421 W 129TH STREET STE 300 (66213)

PO BOX 25957

SHAWNEE MISSION, KS 66225-9835

Fax: 913-319-8622

whendrix@oneok.com
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*# JO SMITH, SR OFFICE SPECIALIST

KANSAS GAS SERVICE, A DIVISION OF ONEOK,
INC.

7421 W 129TH STREET STE 300 (66213)

PO BOX 25957

SHAWNEE MISSION, KS 66225-9835

Fax: 913-319-8622

josmith@oneok.com

* FRANK A. CARO, JR., ATTORNEY
POLSINELLI SHUGHART

6201 COLLEGE BLVD

SUITE 500

OVERLAND PARK, KS 66211

Fax: 913-451-6205
fcaro@polsinelli.com

* JAMES P. ZAKOURA, ATTORNEY
SMITHYMAN & ZAKOURA, CHTD.
7400 W 110TH STREET

SUITE 750

OVERLAND PARK, KS 66210

Fax: 913-661-9863
jim@smizak-law.com

* ANNE E. CALLENBACH, ATTORNEY
POLSINELLI SHUGHART

6201 COLLEGE BLVD

SUITE 500

OVERLAND PARK, K8 66211

Fax: 913-451-6205
acallenbach@polsinelli.com

* REID T. NELSON

REID T. NELSON

D/B/A ATTORNEY AT LAW
3021 W 26TH STREET
LAWRENCE, K5 66047
rnelson@sbids.state.ks.us

Della Smith

* Denotes those receiving the Confidential
version
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