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Cmiis Stroud 
Rosehill Gardens, Inc. 
311 E 135th St 
Kansas City, Missouri 64148 

NOTICE OF PENALTY ASSESSMENT 
19-DPAX-191-PEN 

PHON E: 785-271-3100 
E , x: 785-271-3354 

hltp :i/kcc .ks .gov/ 

This is a notice of penalty assessment against Rosehill Gardens, Inc. for violation of the Kansas 

Underground Utility Damage Prevention Act (KUUDPA) discovered during an investigation conducted 

on September 11, 2018, by Kansas Corporation Commission Staff. For a full description of the violation 

and penalty please refer to the Order that is attached to this notice. 

IF YOU ACCEPT THE PENALTY: 

You have been assessed a $500 penalty. You have twenty (20) days from the date of service of 

the Penalty Order to pay the fine amount. Checks should be payable to the Kansas Corporation 

Commission. Payments shall be mailed to the Fiscal Division of the Kansas Corporation Commission, 

1500 S.W. Arrowhead Road, Topeka, Kansas 66604, and shall include a reference to the docket number 

(19-DPAX-191-PEN) of this proceeding. 

IF YOU CONTEST THE PENAL TY: 

You have the right to request a hearing. Requests for hearings must be made in writing, 

setting fotih the specific grounds upon which relief is sought. The company may electronically file its 

request for hearing within fifteen ( 15) days from the date of service of this Penalty Order, and e-mail or 

mail a copy of the request for hearing to the Litigation Counsel listed below. If the company does not 

have access to the internet, it must submit an original and seven copies of the request for hearing to the 

Commission ' s Secretary at 1500 SW Arrowhead Road, Topeka, Kansas 66604, within fifteen (15) days 

from the date of service of this Penalty Order, and provide a copy to the Litigation Counsel listed below. 

IF YOU FAIL TO ACT: 

Pursuant to K.A.R. 82-14-6(i) and U), failure to submit a written request for a hearing within 

fifteen ( 15) days or, in the alternative, to pay the civil assessment in twenty (20) days from the date of 

service of this Penalty Order, will be considered an admission of noncompliance and result in the Penalty 

Order becoming a Final Order and the Commission may order further sanctions. 

Respectfully, 

Ctv\Jj: ~-M~ 
Carly R. Masenthin, S. Ct. No. 27944 
Litigation Counsel 
(785)271-3361 
c.masenthin@kcc.ks.gov 

20181120143525 
Kansas Corporation Commission 



THE STATE CORPORATION COMMISSION 
OF THE STATE OF KANSAS 

Before Commissioners: Shari Feist Albrecht, Chair 
Jay Scott Emler 
Dwight D. Keen 

In the Matter of the Investigation of Rosehill ) 
Gardens, Inc., of Kansas City, Missouri, ) 
Regarding Violation(s) of the Kansas ~ 
Underground Utility Damage Prevention Act ) 
(KUUDPA) (K.S.A. 66-1801, et seq., and ) 
K.A.R. 82-14-1, et seq.), and the ) 
Commission's Authority to Impose Penalties ) 
and/or Sanctions (K.S.A. 66-1, 151 ). ) 

DocketNo. 19-DPAX-191-PEN 

PENAL TY ORDER 

The above-captioned matter comes before the State Corporation Commission of the State 

of Kansas (Commission). The Commission, being duly advised in the premises, and after having 

examined its files and records, finds and concludes as follows: 

I. JURISDICTION AND BACKGROUND 

1. The Commission has jurisdiction and authority to administer and enforce the 

Kansas Underground Utility Damage Prevention Act (KUUDPA), as provided in K.S.A. 66-

1801 et seq. Likewise, 66-1815 grants the Commission full power and authority to adopt all 

necessary rules and regulations for carrying out the provisions of K.S.A. 66-1801 through 66-

1814, et seq. 

2. In its enforcement of KUUDP A, pursuant to K.A.R. 82-14-6, as amended, the 

Commission may investigate an entity under the Commission's jurisdiction and order a hearing 

on the Commission's own motion when the Commission believes the entity is in violation of the 

law or any order of the Commission. 



3. The Commission shall impose civil penalties and injunctive actions against any 

person or entity subject to and found in violation of the provisions of KUUDPA, or any rule and 

regulation, or any order of the Commission. Each violation is subject to a civil penalty, not to 

exceed $25,000, for each day that the violation persists, with a maximum civil penalty of 

$1,000,000 for any related series of violations. See K.S.A. 66-1812, 66-1,151 and amendments 

thereto; and, K.A.R. 82-14-6. 

II. ALLEGATIONS OF NONCOMPLIANCE 

4. Pursuant to the above authority, on September 11, 2018 Commission Staff (Staff) 

investigated the activities and operations of Rosehill Gardens, Inc. (Respondent). See Report 

and Recommendation of Staff dated November 5, 2018, a copy of which is attached hereto as 

Attachment "A". As a result of this investigation, Staff reports the following: 

a. On September 11, 2018, Staff performed an onsite inspection at 3007 

Tomahawk Road in Mission Hills, Kansas. Staff's investigation 

discovered the Respondent caused damage to a Kansas Gas Service (KGS) 

3/4" PE gas service line. No injuries or additional property damage 

occurred. 

b. Staff learned during its independent investigation that Respondent had not 

provided KGS with a notice of intent to excavate and Kansas One Call had 

not been called to obtain locate marks. 

c. On September 14, 2018, Staff mailed a Notice of Probable Noncompliance 

notifying Respondent of the investigation results. The letter instructed 

Respondent to respond within thirty (30) days and to indicate whether 

Respondent accepted or disagreed with the findings of Staff's 
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investigation. The notice also requested Respondent to provide written 

explanation of the actions taken by Respondent to prevent future 

KUUDPA violations. In the alternative, the Respondent could provide 

documentation explaining why Respondent disagreed with the findings, 

including identification of any errors in the Notice of Probable 

Noncompliance. The violation cited is as follows: 

K.S.A. 66-1804(a) & (e) 

66-1804. Notice of intent of excavation. (a) Except in the 
case of an emergency, an excavator shall serve notice of 
intent of excavation at least two full working days, but no 
more than 15 calendar days before the scheduled excavation 
start date, on each operator having underground tier 1 
facilities located in the proposed area of excavation. 
( e) The notice of intent of excavation shall contain the 
name, address and telephone number of the person filing the 
notice of intent, the name of the excavator, the date the 
excavation activity is to commence and the type of 
excavation being planned. The notice shall also contain the 
specific location of the excavation. 

d. On October 12, 2018, Staff received a written response from Respondent 

to the Notice of Probable Noncompliance. In its response, Respondent 

agreed with the information contained in the Notice of Probable 

Noncompliance and as a result, also agreed with Staffs finding of fault. 

5. Based upon the available facts, Staff recommends the Commission find that at the 

time of the damage alleged herein, Respondent was an excavator conducting excavation 

activities as defined in K.S.A. 2017 Supp. 66-1802(c) and (d). Additionally, based upon the 

available facts, Staff recommends the Commission find Respondent failed to obtain a valid 

locate ticket and failed to serve notice of intent of excavation as Kansas law requires. 
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6. Excavating without locates and without ascertaining the location of all 

underground facilities is considered a high-risk activity with the potential for significant 

consequences to public safety. KUUDPA requires the excavator to serve notice of intent of 

excavation at least two full working days before the scheduled excavation start date. Because 

providing proper and timely notice of intent and waiting the required amount of time is the most 

fundamental preventative measure an excavator takes, the fact that Rosehill Gardens, Inc. failed 

to comply with this requirement of law warrants the assessment of a civil penalty. 

7. Staff recommends the Commission issue Rosehill Gardens, Inc. a civil penalty of 

$500 for the violation of the Kansas Underground Utility Damage Prevention Act as alleged. 

III. FINDINGS OF FACT AND CONCLUSIONS OF LAW 

8. Pursuant to K.S.A. 66-1801 et seq., the Commission has jurisdiction and authority 

to administer and enforce the KUUDP A. 

9. The Commission finds during the incident described in Staff's Report and 

Recommendation, Respondent was an excavator conducting excavation activities as defined in 

K.S.A. 66-1802( c) and ( d). Accordingly, the Commission finds it has jurisdiction over 

Respondent to enforce the KUUDP A. 

10. The Commission concludes Respondent violated Kansas law governing 

underground utilities, including various provisions of KUUDP A, and is therefore subject to 

sanctions or fines imposed by the Commission. Specifically, the Commission finds Respondent 

violated K.S.A. 66-1804(a) & (e) by failing to obtain a locate ticket and failing to provide a 

notice of intent of excavation. As a result of this failure, Respondent damaged underground 

facilities of Kansas Gas Service (KGS). 
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11. The Commission concludes Respondent shall be assessed a civil penalty, pursuant 

to K.S.A. 66-1812, in the amount of $500 for violation of the Kansas Underground Utility 

Damage Prevention Act. 

12. The Commission finds and concludes Respondent shall be afforded an 

opp01iunity to request a hearing on the assessment of this civil penalty. Pursuant to K.A.R. 82-

14-6(j), the Commission finds and concludes Respondent shall have 15 days from the date of 

service of this Penalty Order to request a hearing on the matter. To ensure uniformity and 

consistency among Commission proceedings, the Commission finds and concludes any hearing 

on this matter before the Commission shall be conducted in a manner consistent with the Kansas 

Administrative Procedure Act, K.S.A. 77-501 et seq. 

13. Pursuant to K.A.R. 82-14-6(i), and (j), the Commission finds and concludes 

Respondent's failure to pay the assessed civil penalty within 20 days or request a hearing within 

15 days from the date of service of this Penalty Order shall be considered an admission of 

noncompliance. 

THE COMMISSION THEREFORE ORDERS THAT: 

A. Rosehill Gardens, Inc., of Kansas City, Missouri, is hereby assessed a $500 civil 

penalty for the violation of the Kansas Underground Utility Damage Prevention Act, K.S.A. 66-

1801 et. seq. 

B. Pursuant to K.A.R. 82-14-6(j) and amendments thereto, any party may request a 

hearing by electronically filing its request within fifteen (15) days from the date of service of this 

Penalty Order, and e-mail or mail a copy of the request for hearing to the Litigation Counsel 

listed on the Notice of Penalty Assessment. If the company does not have access to the internet, 

it must submit an original and seven copies of the request for hearing to the Commission's 
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Secretary to the Commission at 1500 SW Arrowhead Road, Topeka, Kansas 66604, within 

fifteen (15) days from the date of service of this Penalty Order, and provide a copy to Litigation 

Counsel. Hearings will be scheduled only upon written request. Failure to timely request a 

hearing shall be considered an admission of noncompliance and result in a waiver of 

Respondent's right to a hearing. Any hearing on this matter before the Commission shall be 

conducted in a manner consistent with the Kansas Administrative Procedure Act, K.S.A. 77-501, 

et seq. Furthermore, if a request for hearing is not filed, this Penalty Order will become a Final 

Order assessing a $500 civil penalty against Respondent. 

C. Attorneys for all parties shall enter their appearances in Commission proceedings 

by giving their names and addresses for the record. For civil penalties exceeding $500, a 

corporation shall appear before the Commission by its attorney, unless waived by the 

Commission for good cause shown and a determination that such waiver is in the public interest. 

K.S.A. 77-515(c); K.A.R. 82-1-228(d)(2); K.A.R. 82-1-202(a). 

D. Pursuant to K.A.R. 82-14-6, if you do not request a hearing, the payment of the 

civil penalty is due in twenty (20) days from the date of service of this Order. Checks shall be 

payable to the Kansas Corporation Commission. Payments shall be mailed to the Fiscal Division 

of the Kansas Corporation Commission, 1500 S.W. Arrowhead Road, Topeka, Kansas 66604. 

Credit card payments can be made by calling the Fiscal Office at 785-271-3351. The payment 

shall include a reference to the docket number (19-DPAX-191-PEN) of this proceeding. 

E. Unless a hearing is requested, failure to pay the $500 civil penalty within twenty 

(20) days from the date of service of this Penalty Order will result in enforcement action against 

Respondent, including all sanctions, requirements, and penalties described above being 

enforceable without further action by the Commission. 
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F. The Commission retains jurisdiction over the subject matter and the parties for the 

purpose of entering such further order or orders as it may deem necessary. 

BY THE COMMISSION IT IS SO ORDERED. 

Albrecht, Chair; Emler, Commissioner; Keen, Commissioner 

Dated: 

Lynn M. Retz 
Secretary to the Commission 

CRM/vj 
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ATTACHMENT "A" 



CORPORATION Cm,rl'inssroN 

Urn .. n!Is Drv1s10N 
1500 SW ARRO\VHEAD RoAD 
TOPEKA, KS 66604 -4027 

STATE OF KANSAS 

GOVERNOR JEFF COLYER, M.D. 
S11ARI FEIST A1.1iRrcirr, C11ArR I JAy Scorr E:vt1.rn, Col'vn-.-11ss1o"Nn~ I Dw1c1rr D. KrrN: Crnvrtv11ss10NHR 

TO: 

REPORT AND RECOMMENDATION 
UTILITIES DIVISION 

Chair Shari Feist Albrecht 
Commissioner Jay Scott Emler 
Commissioner Dwight D. Keen 

FROM: Christie Knight, Damage Prevention Special Investigator 
Leo Haynos, Chief of Pipeline Safety 
Jeff McClanahan, Director of Utilities 

DATE: November 5, 2018 

SUBJECT: Docket Number: l ~ .. OPAx-l'f 1-PG'AJ 

PuoNF.:: 785-271-3220 
fax: 785-271-3357 

http://kcc ,ks:gov/ 

In the Matter of the Investigation of Rosehill Gardens, Inc. Regarding Violations 
of the Kansas Underground Utility Damage Prevention Act (KUUDPA) (K.S.A. 
66-1801, et seq., and K.A.R. 82-14-1 through 82-14-5) and the Commission's 
Authority to Impose Penalties and/or Sanctions (K.S.A. 66-1, 151) / CK-l 8-OC-
1128 

EXECUTIVE SUMMARY: 

Staff is recommending a civil penalty be issued to Rosehill Gardens, Inc. (Rosehill) in the 
amount of $500 for violation of KUUDPA. Rosehill did not provide a notice of intent to 
excavate prior to excavating on September 11, 2018, in Mission Hills, Kansas. Failure to 
provide proper notice of intent before excavating is a violation of K.S.A. 66-1804. A Notice of 
Probable Noncompliance (PNC) was issued to Rosehill on September 14, 2018. Rosehill 
responded to the PNC within 30 days as required by K.A.R. 82-14-6 (c). A copy of the PNC and 
the response is included as Attachment I. 

ANALYSIS: 

Rationale for Penalties: 

A. Gravity of noncompliance: 

Excavating without a One-Call ticket is considered a high-risk activity with the potential 
for significant consequences to public safety. This excavator damaged a Kansas Gas 
Service 3/4" PE gas service line with a mini excavator while installing drainage at 3007 
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Tomahawk Road. Because Rosehill never requested locates, the utility operator was 
unable to provide the location at which Rosehill would be required to carefully excavate 
to avoid damage to an underground facility at any depth. Rosehill failed to comply with 
this requirement of the law and warrants the assessment of a civil penalty. 

B. Culpability: 

Rosehill is directly responsible for its actions in failing to acquire a One-Call ticket as 
Kansas law requires. 

C. History of noncompliance: 

Staff has issued no other KUUDPA Probable Noncompliance(s) to Rosehill in the past 
two years. 

D. Response of excavator regarding noncompliance(s): 

Response to the PNC as required by K.A.R. 82-14- 6 ( c) was received by Staff on 
October 12, 2018. In its response, Rosehill did admit to damaging the gas line and stated 
that they typically notify One-Call; however, this particular property was missed. 

E. Aggravating/Mitigating Circumstances: 

Staff has not determined any circumstances that would cause modification of the $500 
recommended penalty amount. 

RECOMMENDATION: 

Staff recommends a civil penalty be issued to Rosehill Gardens, Inc in the amount of $500 for 
violation(s) of K.S.A. 66-1804. 

Attachment 
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ATTACHMENT I 

k) 
t.>:¢it•aiH?, !hr 
u( !h~, cs:r,wMion 

On 9/H/Wt8J Roseum G~rdt;;ns, hH; Jnmagt<d .a KGS 3/4" Pt gu srrvkt- tint with a mhd f\\'Rlillnr whHt instaUbt~ 
dniin:ll~c ut .l007 fomuhawk Rd in Mission HUis, Kar,sa:'t, After J>tt~n·ming a ie,ircb io the Om:-CaU dahttum.• no 
tkktt wai found f()r thh area by this eotHr$ctor during lt•l~ time fnum• for thr \Htrk that wai hi'ing p~rfomitd 
prfor to lhti thmmg~, 

CaU '""'"'"'·'• ''"~·•·"''·"·"' 

L.bJ!i 
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fmm 
Tot 
Cc: 
Subject; 

Date: 
Attadm1entSJ 

Fn:im: 

~ 
S;;f¢,£@:rM 
1:brivJe tfr:ight 
PW; (l<•HHX>il,W • t,f'V lri'>w"~ ~ • R~fiit Gd~ kc • 2018P * KG$ • Missll)h Hlls • 9/U • 
12:01 * 

fiieky, Ottoi-.iet 11, 1018 3t37i34 PM 

Sent Friday, October Lt 2018 L4-0 PM 
To: w Ha;,"no:; 'Lh.aj'UO'iiikce,k:tgov , 
Cc: Curti:; Sbo:ud .;,c,;;'ll'~tdtt)n>,eiUJlga:tde11:;J:-am> 

HV: ,.,_..,,•i,r¾!''-'"U,.~'11 

1Fl1- 1101 

My name is Stave &idiel, I mt the iind:,~ape dezigner woikmg Oil the property .lt 300-7 Tomahawk Road" Nfr,sion 
Hills, 'KS, Thank you for y-0ur letm of coacem We do not tue dam.a~ to utilitie$ lightly and sttive to ha-re :ill 
pt~pertie:; m::nked b$fc•t~ ,:figging, plw hand dig any 31ea1 with m:utm~ as not to cre~te a ~texrially d;mgerotci 
:1ru.;i.hon. A~ we beg;m work on till: it~ we uru.ierstood no utilities had been msbllea yet, a: th.is property is 
retide:nn,.d naw eou:;.truction (re±~ to picture #1) and oo utilities are ;;et ;md hook!!d up. flag;, md paint wt1~ set 
along the U¢1Jin pi-opetfy line $h<m~ Goggle nbet, and the water meter was m.,tked, but there were no other 
'lll31:ktogt l1J.liYor t1ig1 on me, Therefht't, a:. w~ r;aw matki.ngi on site \'t"e p~ed ·with won. undet tht M~~rioo 
thlt utili~:;, ·weJ'e eaUed by Ko~hill G:!rdens It wai only atlet we nid,ed the J.t line digging acro;i th¾ area and 
iuve$il,tated fiuihe1· we reallied ttli!t utihtie:; had not been called bv Ro'.ienill. My forarran di~~ with the 
nipau~ tlut there Weit!: -0ther flag,; :md n:mkmgr. on the. ptt:<~'fy\ but the gai ljne had not-b@en :tllMked md thete 
vrere 00 ±lags in tne ME!a, He ilio -;fated tnat the Jine b only 8 v:r deep (tefet to picture #1') and cm pote:nti.all-:r b,re 

d.nnaged in1tallin1 urigation, U~e$, and e·ven ~'Ubt. We have tlQMed aH Cl'eW"i to be eipe.:fally awa:re of ~}?th on 
tbi:. ptoperty a::. we We aho found out later th.at die e<impmy that bAd callff uti.hze11'"M.'e ~ oompany 
ira:talling -~ e.lechic de.e,~ tLe Cluy~ Tien.dung, per pierure #3). 

\Ve will typically b.,ve mitlnple pfopeiiiet n:t.ut.ff at a time, aud unfcrturuitely thfa •At Wl$ Ulitt,-;ed Utilitiei were 
then e:tli~d for marking once the retpon---~ wa:; noted and gat line re1,>aired {ticket #18416875). The hx::ation wa; 
m..:nked for ~ gat lin.l! thh time, butt~~ had b~ M paint or fl;igt from thi¼ p~vioru:. maikingt. F~2'.;e email 
bacl:. or i:all "'t the nmn04tr 04tfow if ad.ditionai information is nffded. Thank you a~in. 

Stev~ L Heichel 
Lmihcape De-11~1, BSL!l 
Rotehill GlrdeM. fut, 
C (816) 935~5786 
0: {'S16) 941..4Ti7 
~ichel:tJ:ros~garru!lli.com 

•-··•Ongin.'1 Me:s,age--•-· 
From: Cu:im Stroud 

4 



Sffit F11day. September 14, 201 & 1:25 PM 
To: Ste\~ !uid:uel , she,chebfi)'o~hillgardm:.,tom , 
S,ib1ect:. F\\': CK-18-0('.>iliS • NPV Irrteittgationletter·- Ro~ll Gard.eru. Inc. 201SP-KGS -ME::.ionHtlh. 
911 l -12:0l 

----•Onginal Mes:-;.age----
From l&i Hayno, tmilllll~~~tm~~~w~sa~ 
Seat: 
Tc: CurM 
Subject CK-lS-OC-112$ • NPV luYt;;ti~ationutter · Rcts~hill G:u~n:;, lni: • WlSP • KGS • Mission Hills· 9"11 • 
no1 

On 0~)/1 l/2018, the Klll!,;n (o,;poJ';ltron Commi.~i-0n\ Pipeline Safety conducted m lll\'e$tiption into exc;.n:ation 
a~t1l'irie.:; which ~,1~ ~li!?:ed to invoh:e yotu' .:om.pan)', At a tentlt of this mveztiiarion, Staff ha~ 1Mntified pc:.dble 
violations of the Karua:; U:u,je1]µ-Q-\md Prevention Act (K,tl'UDPA), The imdmg::; ofthl: 
im·tt'.lrigarion 

Pmtmnt to KAK o.; • .1. '!t•tn~ L failme to re::pond wiim.u 30 Noti~ of Probable l'foncomplimci: ;hall 
factu~ allegauon., mad'(! by me t..01u:m111.,.,1iott 

PlH:;e return ~ evaluation fonn(;;) with. any s11pporting doi::umentation ?.'imw. thirty day:; of l'Eeeipt of this 
email to the add!e"' ,:n email below. All email re~r.ses tmt'>f be tled:r-0mc~1· ti~ied and dated 

K;m$,at,; Corporation Commi:.:aon 
S:afety Section. 

SW Arrowhead Road 
T~a. KS 66604-4017 
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CERTIFICATE OF SERVICE 

19-DPAX-191-PEN 

I, the undersigned, certify that the true copy of the attached Order has been served to the following parties by means of 

first class maiVhand delivered on _________ _ 

CARLY MASENTHIN, LITIGATION COUNSEL 
KANSAS CORPORATION COMMISSION 
1500 SW ARROWHEAD RD 
TOPEKA, KS 66604 
Fax: 785-271-3354 
c.masenthin@kcc.ks.gov 

CURTIS STROUD, PRESIDENT 

ROSEHILL GARDENS, INC. 
311 E 135TH ST 
KANSAS CITY, MO 64148 
cstroud@rosehillgardens.com 

ISi DeeAnn Shupe 
DeeAnn Shupe 

11/21/2018




