BEFORE THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

In the Matter of the Complaint of Kansas
Industrial Consumers' Group, Inc., against
Kansas Electric and Natural Gas Public
Utilities regarding Federal Income Tax
Reform of 2018 and Its Effect on
Jurisdictional Retail Utility Rates.

Docket No. 18-GIMX-252-COM
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MOTION FOR COMMISSION TO ACCEPT COMPLAINT IN ACCORDANCE
WITH KANSAS STATUTES AND COMMISSION REGULATIONS

COMES NOW the Kansas Industrial Consumers Group, Inc. (KIC), and respectfully files
this Motion for Commission to Accept Complaint in Accordance with Kansas Statutes and
Commission Regulations. In support of its Motion, KIC states as follows:

I. Background

1. On December 14, 2017, KIC filed with the Kansas Corporation Commission
(Commission) a Complaint against Kansas electric and natural gas public utilities.! In its
Complaint, KIC alleges each utility's "cost-based™ rates will immediately become unjust and
unreasonable as a result of recently-enacted federal income tax reform, which will substantially
reduce the utilities' costs of serving their customers. KIC requests immediate relief to ensure
customers do not pay these unjust and unreasonable rates. KIC's Complaint also notes the
existence of substantial excess ADIT balances, also a result of a reduced corporate tax rate, that
must eventually be refunded to customers. Finally, KIC requests an investigation of other rate and

service-related impacts of the federal tax reform legislation.

! The following retail rate-regulated investor-owned electric and natural gas utilities are the subject of KIC's
Complaint: The Empire District Electric Company (Empire), Westar Energy, Inc. (Westar Energy), Kansas Gas and
Electric Company (KG&E) (Westar Energy and KG&E are collectively referred to as "Westar"), Kansas City Power
and Light Company (KCP&L), Atmos Energy (Atmos), Black Hills/Kansas Gas Utility Company, LLC, d/b/a Black
Hills Energy (Black Hills), and Kansas Gas Service, a division of ONE Gas, Inc. (KGS).



2. Following the filing of KIC's Complaint, a reconciled version of the Tax Cuts and
Jobs Act was passed by the U.S. Congress and was signed into law by President Trump on
December 22, 2017. The enacted version reduces the corporate income tax rate from 35% to 21%
and is effective January 1, 2018.

3. On December 22, 2017, Staff of the Commission (Staff) filed its Legal
Memorandum analyzing KIC's Complaint for compliance with the Commission's rules and
regulations. In its Legal Memorandum, Staff generally describes the substance of KIC's Complaint
and recommends the Commission find: "1) The Formal Complaint fully complies with the
requirements of K.A.R. 82-1-220(b); 2) The Formal Complaint establishes a prima facie case for
Commission action; 3) The Formal Complaint should be served upon the Respondents for
[Answers] in accordance with K.A.R. 82-1-220(c)."?

4. KIC's Complaint has not yet been accepted by the Commission and served on the
relevant utilities in accordance with K.A.R. 82-1-220(c). KIC's Complaint has now been on file
with the Commission for six weeks. Because it has not yet accepted KIC's Complaint, it appears
the Commission has not considered the immediate relief requested by KIC.

I1. Motion for Commission to Accept Complaint

5. K.S.A. 66-101e and 66-1,205 give the Commission broad statutory authority to
investigate written complaints against the electric and natural gas public utilities. Pursuant to this
authority, the Commission has enacted detailed regulations governing formal complaints. Such
regulations are found at K.A.R. 82-1-220.

6. Pursuant to K.A.R. 82-1-220(a),

Any person may initiate a complaint proceeding by filing a formal complaint with

the commission in which the rates, joint rates, fares, tolls, charges, regulations,
classifications, or schedules of any public utility, motor carrier, or common carrier

2 Notice of Filing of Legal Memorandum, December 22, 2017, Legal Memorandum, p. 3.
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are alleged to be unreasonable, unfair, unjust, unjustly discriminatory, or unduly
preferential, or that allege that any service performed or to be performed is illegal,
unreasonably inadequate, inefficient, or unduly insufficient, or cannot be obtained.

7. K.A.R. 82-1-220(b) describes the conditions a complaint must meet to comply with
Commission regulations. Specifically,

Formal complaints shall be submitted in writing and shall comply with the
requirements of these regulations. Formal complaints shall meet the following
conditions:

(1) Fully and completely advise each respondent and the commission as to the
provisions of law or the regulations or orders of the commission that have been
or are being violated by the acts or omissions complained of, or that will be
violated by a continuance of acts or omissions;

(2) set forth concisely and in plain language the facts claimed by the complainant
to constitute the violations; and

(3) state the relief sought by the complainant.

KIC's Complaint met each of these requirements, as noted by Staff on December 22, 2017..
8. K.A.R. 82-1-220(c) begins, "Commission action required upon the filing of a
formal complaint.” The regulation continues,

A formal complaint shall, as_soon _as practicable, be examined by the
commission to ascertain whether or not the allegations, if true, would establish
a prime facie case for action by the commission and whether or not the formal
complaint conforms to these regulations. If the commission determines that the
formal complaint does not establish a prima facie case for commission action or
does not conform to these regulations, the complainant or the complainant's
attorney shall be notified of the defects, and opportunity shall be given to amend
the formal complaint within a specified time. If the formal complaint is not
amended to correct the defects within the time specified by the commission, it shall
be dismissed. If the commission determines that the formal complaint, either as
originally filed or as amended, establishes a prima facie case for commission action
and conforms to these regulations, each public utility, motor carrier, or common
carrier complained of shall be served by the commission a true copy of the formal
complaint, and the respondent or respondents shall either satisfy the matter
complained of or file a written answer within 10 days. [Emphasis added.]

As noted above, Commission Staff filed a memorandum on December 22, 2017, recommending

the Commission find: "1) The Formal Complaint fully complies with the requirements of



K.A.R. 82-1-220(b); 2) The Formal Complaint establishes a prima facie case for Commission
action; 3) The Formal Complaint should be served upon the Respondents for [Answers] in
accordance with K.A.R. 82-1-220(c).™

9. To date, KIC has received no communication from the Commission that its
Complaint is in any way defective. Absent such a finding, the Commission was, and is still,
required to accept and serve KIC's Complaint upon the affected utilities, pursuant to K.A.R. 82-1-
220(c).

10.  The legislature has granted entities such as KIC the right to bring complaints to the
Commission and to request specific relief. The Commission has enacted specific regulations for
the processing of these complaints. It is not within the Commission's discretion or authority to
disregard or refuse to acknowledge valid customer complaints that fully comply with these
regulations.

11.  Arecent Opinion of the Kansas Court of Appeals confirms the Commission may
not summarily dismiss a complaint that complies with its regulations. In SWKI-Seward W. Cent.,
Inc. v. Kansas Corp. Comm'n, No. 116,795, 2018 WL 385692 at *8-9, 14 (Kan. Ct. App. Jan. 12,
2018), the Court states,

The Commission is given authority to investigate complaints filed by third parties

when a public utility's rates or regulations are "in any respect unreasonable, unfair,
unjust, unjustly discriminatory or unduly preferential, or both."

Moreover, while it is true that an agency's regulations cannot exceed its statutory
authority,...the Commission's own regulations appear to be contrary to the
Commission's position before us as they presume a broad reading of its statutory
authority under K.S.A. 66-1,205.



A complaint which reports that a public utility's rates or regulations are unlawful is
consistent with asserting that such rates are unreasonable, unfair, or unjust. This
broad reading of K.S.A. 66-1,205 is also consistent with K.S.A. 66-1,207 which,
like many similar statutes governing the Commission's authority, requires that
statutory provisions granting the Commission power "shall be liberally construed,
and all incidental powers necessary to carry into effect the provision of this act are
expressly granted to and conferred upon the commission.” K.S.A. 66-1,207 (powers
relating to natural gas utilities); see also K.S.A. 66-101g (liberal construction of
statutes regulating electric public utilities); K.S.A. 66-1,194 (liberal construction of
statutes regulating telecommunications carriers). Accordingly, we hold the
Commission erred in concluding that the [complainant], by alleging that [the
utility's] contracts were illegal for having failed to file them with the Commission,
had failed to state a claim upon which relief could be granted.

[T]he Commission abused its discretion by summarily rejecting the [complainant's]

requested remedy out of hand. See Harrison v. Tauheed, 292 Kan. 663, 672, 256

P.3d 851 (2011) (abuse of discretion occurs if discretion is guided by erroneous

legal conclusion or goes outside framework of or fails to consider proper statutory

limitations or legal standards).

The Commission cannot simply disregard its own rules and regulations governing formal
complaints, as it has done thus far in this proceeding. When a complaint meets the Commission's
procedural requirements, that Complaint must be served upon the affected utilities and the
Commission must, ultimately, consider the requested relief.

12.  Several other facts are worth noting. First, KIC's Complaint was filed on the same
date Staff filed a Motion to investigate income tax matters.® KIC's Complaint has not yet even
been accepted, while Staff's motion was substantively acted upon one week ago.*

13.  Second, KIC's Complaint requests different relief from that requested by Staff.

Most notably, KIC requests a finding that over-collected income tax expense "must be

accumulated as a regulatory liability, with carrying charges equivalent to the utility's current

3 Docket No. 18-GIMX-248-GIV, Staff's Motion to Open General Investigation and Issue Accounting Authority
Order Regarding Federal Tax Reform, December 14, 2017.

4 Docket No. 18-GIMX-248-GIV, Order Opening General Investigation and Issuing Accounting Authority Order
Regarding Federal Tax Reform, January 18, 2018.



allowed return, to be refunded to customers in the utility's next general or abbreviated rate
case."® Staff requested the Commission apply a much lower carrying charge to customers' funds,
the interest rate on customer deposits. Staff also did not request the Commission order such
amounts to be refunded to customers in future proceedings. These are substantial differences,
which will negatively impact Kansas ratepayers, as compared to the relief requested by KIC.

14.  Third, the Citizens' Utility Ratepayer Board (CURB) has also filed a Complaint
with the Commission,® which Staff also recommended the Commission accept.” CURB's
Complaint requests yet different relief from Staff and KIC. In particular, CURB requested the
utilities be required to immediately refile base rate tariffs to ensure consumers receive the benefits
of income tax reform in a timely fashion — without relying solely on future rate case outcomes.®
Such an action is within the Commission's lawful authority, yet it appears CURB's Complaint has
also not been accepted and its relief has not been considered.

15. Ultimately, KIC is concerned the Commission may not be considering all options
within its broad range of authority. More specifically, to this point in time, six weeks after the

filing of KIC's Complaint, the Commission is refusing to consider relief requested by advocates

for a broad range of consumer interests, opting to instead rely solely on options presented by its
Staff.

16. KIC believes the Commission is better served when considering a broad range of
options, including consumer perspectives. To that end, the Commission has a legal obligation to

accept the KIC Complaint and consider the relief requested therein.

5> Complaint, 1 23(a).

6 Docket No. 18-GIMX-273-COM, Complaint, December 29, 2017.

" Docket No. 18-GIMX-273-COM, Notice of Filing of Legal Memorandum, January 2, 2018.
8 Docket No. 18-GIMX-273-COM, Complaint, { 18(b).



WHEREFORE, KIC respectfully requests the Commission accept its Complaint and

serve it upon each affected utility for an answer.

Respectfully submitted,

/s/_ James P. Zakoura
James P. Zakoura, #07644
Andrew J. French, #24680
Smithyman & Zakoura, Chartered
750 Commerce Plaza Il
7400 West 110™ St.

Overland Park, KS 66210

Phone: (913) 661-9800, Ext. 119

Fax: (913) 661-9863

Email: jim@smizak-law.com
andrew@smizak-law.com

Attorneys for Kansas Industrial
Consumers Group, Inc.


mailto:jim@smizak-law.com
mailto:andrew@smizak-law.com

VERIFICATION
STATE OF KANSAS )
COUNTY OF JOHNSON ; .
James P. Zakoura, being duly sworn upon his oath, deposes and states that he is the
Attorney for the Kansas Industrial Consumers Group, Inc., that he has read and is familiar with
the foregoing Motion for Commission to Accept Complaint in Accordance with Kansas Statutes

and Commission Regulations, and the statements therein are true to the best of his knowledge,

information and belief.

James P. Zakoyra

SUBSCRIBED AND SWORN to before me this 25" day of January, 2018.

O P

Notary Public

My Appointment Expires:

\@W PUs,,| DIANE M. WALSH
My Appt. Exp. 03‘31‘-10‘?‘

STATE OF KANSAS




CERTIFICATE OF SERVICE

| hereby certify that true copy of the foregoing was served by electronic mail (when
available) or regular U.S. mail (unless otherwise noted), the 25th day of January, 2018 to the parties

below:

GLENDA CAFER

CAFER PEMBERTON LLC
3321 SW 6TH ST
TOPEKA, KS 66606
glenda@caferlaw.com

TERRI PEMBERTON
CAFER PEMBERTON LLC
3321 SW 6TH ST
TOPEKA, KS 66606
terri@caferlaw.com

DAVID W. NICKEL

CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604
d.nickel@curb.kansas.gov

THOMAS J. CONNORS

CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604
tj.connors@curb.kansas.gov

DELLA SMITH

CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604
d.smith@curb.kansas.gov

SHONDA RABB

CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604

s.rabb@curb.kansas.qgov

TODD E. LOVE

CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD RD

TOPEKA, KS 66604

t.love@curb.kansas.gov

BRIAN G. FEDOTIN

KANSAS COPRORATION COMMISSION
1500 SW ARROWHEAD RD

TOPEKA, KS 66604-4027
b.fedotin@kcc.ks.qgov

JENNIFER G. RIES, VICE PRESIDENT, RATES
AND REGULATORY AFFAIRS-
COLORADO/KANSAS

ATMOS ENERGY CORPORATION

1555 BLAKE ST STE 400

DENVER, CO 80202
jennifer.ries@atmosenergy.com

MICHAEL NEELEY

KANSAS CORPORATION COMMISSION
1500 SW ARROWHEAD RD

TOPEKA, KS 66604-4027
m.neeley@kcc.ks.gov

CATHRYN J. DINGES
WESTAR ENERGY, INC.

818 S KANSAS AVE

PO BOX 889

TOPEKA, KS 66601-0889
cathy.dinges@westarenergy.com

JEFFREY L. MARTIN
WESTAR ENERGY, INC.
818 S KANSAS AVE

PO BOX 889

TOPEKA, KS 66601-0889
jeff.martin@westarenergy.com
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JAMES G. FLAHERTY, ATTORNEY
ANDERSON & BYRD, L.L.P.

216 S HICKORY

PO BOX 17

OTTAWA, KS 66067
jflaherty@andersonbyrd.com

ROBERT J. AMDOR, MANAGER,
REGULATORY SERVICES

BLACK HILLS/KANSAS GAS UTILITY
COMPANY, LLC D/B/A BLACK HILLS
ENERGY

1102 E FIRST ST

PAPILLION, NE 68046
robert.amdor@blackhillscorp.com

JUDY JENKINS, MANAGING ATTORNEY
KANSAS GAS SERVICE, A DIVISION OF ONE
GAS, INC.

7421 W 129TH ST

OVERLAND PARK, KS 66213-2713
judy.jenkins@onegas.com

CHRISTOPHER D. KRYGIER, DIRECTOR,
REGULATORY & GOVERNMENT AFFAIRS
LIBERTY UTILITIES CO.

PO BOX 127

JOPLIN, MO 64802-0127
chris.krygier@libertyutilities.com

ROBERT J. HACK

KANSAS CITY POWER & LIGHT COMPANY
ONE KANSAS CITY PL

1200 MAIN ST 31ST FLOOR

PO BOX 418679

KANSAS CITY, MO 64141-9679
rob.hack@kcpl.com

DARRIN R. IVES

KANSAS CITY POWER & LIGHT COMPANY
ONE KANSAS CITY PL

1200 MAIN ST 31ST FLOOR

PO BOX 418679

KANSAS CITY, MO 64141-9679
darrin.ives@kcpl.com

ROGER W. STEINER

KANSAS CITY POWER & LIGHT COMPANY
ONE KANSAS CITY PL

1200 MAIN ST 31ST FLOOR

PO BOX 418679

KANSAS CITY, MO 64141-9679
roger.steiner@kcpl.com

JANET BUCHANAN, DIRECTOR-
REGULATORY AFFAIRS

KANSAS GAS SERVICE, A DIVISION OF ONE
GAS, INC.

7421 W 129TH ST

OVERLAND PARK, KS 66213-2713
janet.buchanan@onegas.com

/sl Andrew J. French

James P. Zakoura
Andrew J. French
SMITHYMAN & ZAKOURA, CHARTERED
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