BEFORE THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

In the Matter of the Application of Cox Kansas )
Telecom, LLC to Expand Its Service Areaand ) Docket No. 15-COXT-396-ETC
for Designation as an Eligible )
Telecommunications Carrier in Certain Rural }

)

Territories in the State of Kansas.

STAFE’S RESPONSE TO WAMEGO’S MOTION

The Staff of the Kansas Corporation Commission (Staff and Commission, respectively)
hereby files its response to Wamego Telecommunications Company, Inc.’s {Wamego) Motion of
Wamego Telecommunications Company, Inc. for Determination of Sufficiency of Cox’s Request
Jfor Negotiation of Interconnection (Motion) filed on May 8, 2015. Staff states the following:

I. BACKGROUND

1. On March 10, 2015, Cox Kansas Telcom, LLC (Cox) filed an Application with
the Commission requesting expansion of its Certificate of Convenience to provide regulated
telecommunications services in the Wamego and Saint George exchanges. Wamego is the
incumbent local exchange carrier (ILEC) in both exchanges.’

2, On March 17, 2015, Wamego filed a petition to infervene in the docket and
moved for a procedural schedule including a hearing. Wamego’s petition to intervene was
granted on March 31, 2015, and the parties were ordered to file a procedural schedule by April

14, 2015. The parties filed a Joint Motion for Procedural Schedule on May 15, 2015.

'Cox also sought Lifeline only Eligible Telecommunications Carrier (ETC) designation expansion in those
exchanges.



3. Wamego filed its Motion on May 8, 2015. Wamego states that it received a letter
from Cox requesting negotiations to develop an interconnection agref:ment.2 Wamego also states
that Cox cannot satisfy the rural eniry guidelines adopted by the Commission pursuant to K.S.A.
66-2004 and K.S.A. 66-2005.° Wamego’s main contention is that Cox cannot meet the
requirement to provide service to all customers in the rural telephone company study area.”’
Wamego asks the Commission to determine whether Cox’s request for interconnection
“constitutes a bona fide request for interconnection and whether Wamego is obliged to negotiate
interconnection as requested by Cox.”

4. Staff recommends denial of Wamego’s Motion because Cox does not need to
make a “bona fide request™ for interconnection under 47 U.S.C. § 251(f)(1) in order to
interconnect with Wamego. Staff’s reasoning is explained below.
1L ARGUMENT

A, COX DOES NOT NEED TO MAKE A BONA FIDE REQUEST FOR INTERCONNECTION

WITH WAMEGO BECAUSE WAMEGO PROVIDED VIDEQ PROGRAMMING AFTER
FEBRUARY 8, 1996, AS REFERENCED UNDER 47 U.S.C, § 251(F)}(1)(C)

5. 47 U.8.C. § 251(c) requires all incumbent local exchange carriers to negotiate in
good faith for interconnection with their telecommunications facilities, 47 U.S.C. § 251(£)(1)(A)
provides an exemption from this requirement for “rural telephone companies,” and requires the
rural telephone companies to provide interconnection only upon a “bona fide request” and a state

policy determination. However, pursuant to 47 U.S.C. § 251()(1)(C), “rural telephone

*Motion of Wamego Telecommunications Company, Inc. for Determination of Sufficiency of Cox’s Request for
Negotiation of Interconnection, p. 1 {(May 8, 2015).

’Id. at 2.

d. at 2.

*Id. at 3.



companies” that provided video programming after February 8, 1996, are not entitled to this
exemption,

6. Wamego is required to interconnect in good faith with any requesting carrier
pursuant to 47 U.S.C. § 251(c) without a “bona fide request” under 47 U.S.C. § 251(f)(1)(A)
because Wamego provided video programming after February 8, 1996, as referenced under §
251 (1)(C). Stated another way, Wamego does not meet the requirements to be entitled to a
“bona fide request” under the § 251(f)(1)(A) because it began providing “video programming”
after February 8, 1996.

7. Wamego does not directly provide video programming, but its affiliate WTC
Communications, Inc. (WTC Communications) began providing video programming in 2000
(see Exhibit A), Wamego would likely argue that because it does not directly provide video
programming, the § 251(H)(1){C) limitation would not apply. The Commission should reject this
argument. Wamego should be deemed a “provider of video programming” as explained below,

8. The D.C. Circuit Court of Appeals reasoned in Association of Commercial
Enterprises v. Federal Communications Commission® that an ILEC could not circumvent §
251(c)’s obligations merely by setting up an affiliate to offer telecommunications services.” Tn
Commercial Enterprises, the appellants challenged an FCC order allowing for the merger of
Ameritech and SBC, making Ameritech a wholly-owned subsidiary of SBC.¥ The FCC order
stated that by doing so, Ameritech could avoid § 251(c)’s resale obligations with respect to

advanced services if those services were provided solely by the affiliate.’ Adherence to the FCC

Sdss’n of Commercial Enterprises v. F.C.C., 235 F.3d 662 (D.C. Cir. 2001).
"1d. at 667.
*Id. at 664.
’Id. at 665.



order would mean that any ILEC would be entitled to set up a similar affiliate to avoid § 251(c)’s
resale obligations. '

9. The FCC argued on appeal that § 251(h)}{b)(2)’s definition of an ILEC as a
“successor and assign” of an ILEC would not include an affiliate if it did not possess the
monopoly assets of the ILEC.!! The Court noted that this “tortured statutory interpretation” was
at odds with the “clear purpose of the Telecommunications Act - particularly the requirements of
§ 251(c) — [] to prevent an ILEC from abusing its market power over the local loop to prevent
competition.”? The Court held that the FCC could “not permit an ILEC to avoid § 251(c)
obligations as applied to advanced services by sefting up a wholly owned affiliate to offer those
services.”® Thus, the FCC’s interpretation was unreasonable.'

10,  Here, Wamego indirectly provides video programming through an affiliate wholly
owned by its parent company: WTC Holdings, Inc. (WTC Holdings). Both Wamego and WTC
Communications are wholly owned by the same entity, and Wamego should not be allowed to
circumvent its § 251(c) obligations by providing video programming through an affiliate and
arguing that it should be afforded special treatment under § 251(f). Wamego may argue that
because WTC Communications is not a subsidiary of Wamego, the reasoning from Commercial
Enterprises does not apply. However, this would ignore the clear purpose of the
Telecommunications Act as agreed to by the Court - “to prevent an ILEC from abusing its
market power over the local loop to prevent competition.”" Additionally, it appears that WTC

Communications was a subsidiary of Wamego at one point based upon an Annual Report made

V4. at 665.
H1d. at 666.
214. at 668.
B1d. at 668.
Hid. at 668.
BSee Id. at 668.



at the Kansas Secretary of State’s Office in 2000 indicating that Wamego owned greater than 5%
of WTC Communications (see Exhibit B). WTC Holdings was not incorporated untif 2011 (see
Exhibit C). Wamego should not be allowed to avoid its interconnection obligations through
corporate restructuring, consistent with Commercial Enterprises.

11.  Additionally, in GTE Serv. Corp. v. F.C.C."5, the D.C. Circuit Court of Appeals
held that the phrase “provider of interstate interexchange telecommunications services”
referenced under 47 U.S.C. § 254(g) was ambiguous as to whether it encompassed commonly
owned or controlled affiliates.!”” The Court ultimately concluded that interpreting the phrase
“provider of interstate interexchange telecommunications services” under 47 U.S.C. § 254(g) to
encompass commonly owned or controlled affiliates was reasonable in light of the text and
regulatory purpose of 47 U.S.C. § 254(g).'8

12, Here, 47 U.S.C, § 251(H)(1)(C) cancels § 251(5)(1)(A)’s exemption in an area
where a rural telephone company “provides video programming.” Given that the purpose of §
251(c) is to prevent an ILEC from abusing its market power over the local loop to thwart
competition, interpreting the phrase “provides video programming” to encompass commonly
owned or controlled affiliates is reasonable.

13.  Inthis case, because Wamego is required to abide by § 251(c), and § 251(f)’s
exemption would not apply, as explained above, Cox would be entitled to interconnection
without a bona fide request.

WHEREFORE, Staff respectfully requests that the Commission deny Wamego’s Motion.

Respectfully Submitted,

BGTE Serv. Corp. v. F.C.C., 224 F.3d 768 (D.C. Cir. 2000).

71d. at 773.

B1d. at 773.

¥ dss'n of Commercial Enterprises v. F.C.C., 235 F.3d 662, 668 (D.C. Cir. 2001).
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Michael Neeley, S. Ct. #25027
Michael Duenes, S. Ct. #26431
Litigation Counsel

Kansas Corporation Commission
1500 S.W. Arrowhead Road
Topeka, Kansas 66604-4027
Phone: 785-271-3173

Fax: 785-271-3167




EXH!BI S

Kansas Corporation Commission i _A'_

Information Request
Request No: 32
Company Name WAMEGO TELECOMMUNICATIONS WTCT
Docket Number 15-COXT-396-ETC
Reguest Date Aprit 16, 2015

Date Information Needed  April 23, 2015
RE:

Please Provide the Following:
(a} Does Wamego or any of its affiliates offer video programming?

b} If yes, please list each exchange, city or fown in which Wamego or its affiliate offers video programming and when the
company began providing such service,

Submitted By H. Baumhardt

Submitted To T. Gleason

Wamego Telecommunications Company, Inc. objects to this request for the reason that it seeks irrelevant and immaterial
information. Wamego Telecommunications Company, Inc, does not provide video services. Video service provided by an affiliate of
Wamego Telecommunications Company, Inc. is not relevant to the pending application in this Docket,

Subject to the foregoing Objection to its admission in this proceeding Wamnego Telecommunications Company, Inc, provides the
following response:

Wamego Telecommunications Company, Inc.’s affiliate WTC Communications, Inc, began provising video services {o customers in
the cities of Wamego and St. Marys in 2000, The WTC Communications video service areas gradually and incrementally expanded
over time until 2016, by which date those service areas included all Wamego Telecominunications Company, Inc. customers in the
entire Wamego, St, George and Paxico exchange areas.

If for some reason, the above information cannof be provided by the date requested, please provide a written explanation of
those reasons.

Verification of Response

I have read the foregoing Information Request and answer(s) thereto and find answer(s) {o be trus, accurate, full and
complete and contain no material misrepresentations or omissions to the best of my knowledge and belief; and I will disclose
to the Commission Staff any matter subsequently discovered which affects the accuracy or completeness of the answer(s) to

this Information Request.
Signed: / W

v DG i N5




LM Kansas Secrelary of State "““A““‘h—“‘

Corporate Annual Re

EXHIBiT

1. TaxClosing Dale 12/31/00
NonthOay/¥ear

2. DueDate 10/15/01
3. Stata of Incorporation KANSAS

Corporation 1D No. 278-323-1 . 9-85-2081 14:10:00

050 $ \
Comoration Hame 1 4410 0 1
- 2783231
HTC COMMUNICATIONS, INC.

164561

rIAMEGO, KS 66547

e, 3.0, s 2 L M R

¢ "*’s’aﬁﬁ : Direclor
4. Officars Name Residential Address % City, State, Zip Cods Y
Pres. lfé; 6%
STEVEN L. SACKRIDER 2216 CAT CREEK DR.$§ WAMEGO, %5 6547 Y
Sac. 7 0 I
EARL DAYLOR GO, KS ﬁ 347 Y
Trass.
WAYNE M. UBEL 704 WALNU‘@! GO, KS 6@7 Y
§. Board of Ditectors Nama (If nod listed abova)
JUNIOR L. CLARK
CLEMENT B. GUTH
ALFRED J. EICHMAN
DONALD D. EISENBEIS
%
ca al stogk e} Jrases, City, State, Zip Gode
INC 529, LINCOLN, WAMEGQ; KS 66547
7 B
— i ) %"'
TN
ALL CORPORATIONS
7. _Shares Issued (Common or Preferred) Total Stock Pald Up 8. Faderal Emplaysr [dentification Numbar, 48—-1221390
10,000 COMMON $ .1G6,000.
$ 9. Phona No. {785)456-2237
$
$
84861 CCH
08160427 755565 S66760B 2000.05000 WTC COMMUNICATIONS, INC. S66760B1




WIC COMMUNICATIONS, INC. 49-1221390
" 10. Nature and kind of business in which the corperation is engaged:
TELEPHONE COMMUNICATION

NON-XANSAS CORPORATIONS ONLY
1. State the value of 2l property/real assets awned and used by the corpontion in and oufsida of Kansas, and whers localed:

Vatue of Property Where Located

Whhin Kansas
|_Quiside Kansas

ALL CORFORATIONS
12. Does the corporation awn or lease land i Kansas that is suable forusa bn agriculture?  YES Complatetern 13. N0 _ X
This question doss not apply to: 1) Tracts of land of fawer than 10 acres; 2) Gontiguous tracts of land thatin the aggregats are fawer than 10 zcres,
3) State-assessed rafircad openting propary.

13. AgricuRural Land
2. Tolal number of stockheiders of the corporation %; 3
b. Value of agricufural and nonagricultura) assels that are awnad and cantrolied by the corparation, both withig.and otdside Kansas, and location of land:

| vane Where Located

Nonagrcuttural

Oulside Kansas

Within K2nsas

e

c. Provida information on wach fot, tract or parcel of agricuttural tand In Kansas t‘ atls d’v@ad ot leased by the mn@a
‘additional pages.) :

Location of tract or kot - %-—%
1585
«%wggz
S
> 2 £33 iflaased by
€ § the corporation,
é o Yes indicate to
= whom lsased
d. Provide total agricu \‘isfgﬁ%ms for,
1. Total acras owned and operated .
2. Total acres ownad and opsrated and?t a’fé
3. Tolal acres laased by the cnmorahun
4, Tolal acres leased by the corporalion and Errigated
5. Tolalacres ased o thecorpomtion ... .o ererenene S
6. Tolal acees loased to the corporation and irrigaled .
1 declare under penally of perjury under the laws of tha state of Kansas that 1hs foregolng I trus and corract.
Execuledontha 24 of August \ 2001
Day Moath Yoor
L J
STEVEN L. SACKRIDER
Authosizad Signature Mama of Signar {printad or typed)
Ry, 10200 mb PRESIDENT
o-ie01 CCH Titla/Posttion K.8.A, 17-7603, 177605

08160427 755565 566760B 2000.05000 WIC COMMUNICATIONS, INC,. 566760B1



C

For Profit Articles of Incorporation

The name of the corporation;
WTC Holdings, Inc.
~3< File date: 07/28/2011

File time: 18:24:26
Business Entity Number: 6554935

Registered office in Kansas:

1037S 127th St. E
Wichita, Kansas
67207-4509

WTC Holdings, Inc.
1037 S 127th St. E
Wichita, KS
672074509 USA

fﬁ%vﬁsl act or activity for which the entity
: @%of Kansas. é%y‘
(3 g%}

This business entity will have thiéiﬁri]ity to issue stock.

Bt 5 O,

The purpose wf%i\ﬁs business entit @ﬁr
may be gr%ﬁ’fized under t

Total number of shares of stock the corporation is authorized to issue:

Shares: 10000

Type: common
Class: none

Value: 0.01/per share



Special designations, powers, rights, imitations or restrictions applicable to any
class of stock or any special grant of authority to be given to the board of directors.

Will the powers of the incorporator(s) terminate upon filing the articles of
incorporation?

No

Expiration date of the corporate existence:

Perpetual

Tax closing month:

December

Incorporator information:

Erik J. Jensen
950 Seventeenth Street
Suite 1600
Denver CO
80202 USA

"1 declare underép_gg; kz% of perjury pu

= 1 % Ny
%f;;he%tate of Kansas that the foregoing is
true and correct,” 3

Erik 1. Jensen
Erik J. Jensen

I, Kris W. Kobach, Secretary of State of Kansas, do hereby certify that this is
the true and correct copy of the original document filed electronically on
07/28/2011.

Kris W. Kobach




Kansas Secretary of State
Memoria! Hall, 1st floor - 120 SW 10th Ave. - Topeka, Kansas 66612-1594
phone: (785) 296-4564 - email: kssos@kssos.org - url: www . kssos.org




STATE OF KANSAS )
) ss.
COUNTY OF SHAWNEE )

VERIFICATION

Michael Neeley, being duly sworn upon his oath deposes and states that he is Litigation
Counsel for the State Corporation Commission of the State of Kansas, that he has read and is
familiar with the foregoing Staff’s Response to Wamego s Motion and that the statements contained

therein are true and correct to the best of his knowledge, information and belief,

Michael Neeley # 25027
Kansas Corporation Commission of the
State of Kansas

Subscribed and sworn to before me this 15th day of May, 2015.

PAMELA J. GRIFFETH
Notary Rublic- Stale of Kansas
My Apot, Explres 08/ —élo/

Notar y Pubhc

My Appointinent Expires; August 17, 2015



CERTIFICATE OF SERVICE

156-COXT-398-ETC

1, the undersigned, hereby certify that a true and correct copy of the above and foregoing Staff's Response
to Wamego's Motion was served by electronic service on this 15th day of May, 2015, to the following:

CURT STAMP, DIRECTOR REGULATORY AFFAIRS -
OK/KS/AR

COX KANSAS TELCOM, L.L.C.

D/B/A COX COMMUNICATIONS, INC

8301 WATERFORD BLVD STE 200

OKLAHOMA CITY, OK 73118-1161

Fax: 405-286-3501

curt.stamp@cox.com

THOMAS E. GLEASON, JR., ATTORNEY
GLEASON & DOTY CHTD

PO BOX 6

LAWRENCE, KS 66049-0006

Fax: 785-856-6800
gleason@sunflower.com

BRIAN G. FEDOTIN, ASSISTANT GENERAL COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD RD

TOPEKA, KS 66604-4027

Fax: 785-2713314

b.fedotin@kce.ks.gov

JEFF WICK, PRESIDENT/GENERAL MANAGER
WAMEGO TELECOMMUNICATIONS COMPANY, INC.
1009 LINCOLN

PO BOX 25

WAMEGO, KS 66547-0025

Fax: 785-456-9903

jwick@wtcks.com

SUSAN B. CUNNINGHAM, ATTORNEY
DENTONS US LLP

7028 SWG9TH ST

AUBURN, KS 66402-9421

Fax: 816-5317545
susan.cunningham@dentons.com

MICHAEL DUENES, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION
1500 SW ARROWHEAD RD

TOPEKA, KS 66604-4027

Fax: 785-2713354

m.duenes@kec.ks.gov

MICHAEL NEELEY, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION
1500 SW ARROWHEAD RD

TOPEKA, KS 66604-4027

Fax; 785-271-3167

m.neeley@kcce.ks.gov

Pamela Griffeth }
Adminisirative Specialist



