BEFORE THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

In the Matter of the General Investigation to )
Examine Issues Surrounding Rate Design for ) Docket No. 16-GIME-403-GIE
Distributed Generation Customers )

PosT HEARING BRIEF OF THE EMPIRE DISTRICT ELECTRIC COMPANY

The Empire District Electric Company, a Liberty Utilities Company ("Empire™), pursuant to
the Order Setting Procedural Schedule issued by the Kansas Corporation Commission
("Commission™) on February 16, 2017, submits the following post hearing brief in support of approval
of the Non-Unanimous Settlement Agreement ("Settlement"”) filed on June 16, 2017, in the above-
captioned docket.

l. INTRODUCTION

1. Empire provides electric utility service subject to the jurisdiction of this Commission
to approximately 9,670 retail customers in southeastern Kansas.*

2. On March 28, 2016, Empire filed a petition to intervene in the above-captioned docket?
and was made a party to the docket by the Order Opening this General Investigation issued by the
Commission on July 12, 2016.> The purpose of the general investigation was to examine various

policy issues surrounding rate structure for Kansas distributed generation ("DG") customers.*

YIn the Matter of the Application of The Empire District Electric Company for Approval of a Change in Rates,
Docket No. 17-EPDE-101-RTS, Application, page 1, paragraph 3, filed September 16, 2016.

ZPetition to Intervene by The Empire District Electric Company, Docket No. 16-GIME-403-GIE (403 Docket"),
filed March 28, 2016.

*Order Opening General Investigation, 403 Docket, page 5, paragraph C, issued July 12, 2016.

“Order Opening General Investigation, 403 Docket, page 5, paragraph A, issued July 12, 2016.



3. Currently, Empire only has a handful of DG customers in Kansas.> Empire has seven
Kansas net-metering DG customers, five of which are commercial customers.® The renewable energy
sources for these DG customers are solar photovoltaic ("PV") panels.” All but one of the DG
installations are relatively new, with six of the seven having been installed in February/March 2017 .2
These residential and small commercial DG customers and their usage characteristics are included
with the residential and small commercial classes of customers for class cost of service and rate design
purposes and they pay the same monthly customer charge and energy (kWh) charge that Empire's
residential and small commercial non-DG customers pay for their utility service.?

4, Empire filed its initial comments in this general investigation on March 17,2017, and
its reply comments on May 5, 2017.** Empire also participated in the two round-table meetings, the
technical/settlement conference, and supported the Settlement at the two-day evidentiary hearing held
in this docket.*?

5. Empire'sinitial and reply position regarding the various policy issues surrounding rate

*Transcript, Vol. I, Tr. 39, lines 5-6.

*Transcript, Eichman, Vol. I, Tr. 296, line 23 through Tr. 297, line 7; 403 Docket, Affidavit of William G.
Eichman on Behalf of The Empire District Electric Company, page 2, paragraph 4, filed March 17,2017 ("Initial Eichman
Affidavit").

’Id., Transcript, Eichman, Vol. Il, Tr. 296, lines 19-24.

8]d., Transcript, Eichman, Vol. Il, Tr. 296, line 23 through Tr. 297, line 7.

®Initial Eichman Affidavit, page 2, paragraph 4.

Opnitial Eichman Affidavit, filed March 17, 2017.

1403 Docket, Affidavit of William G. Eichman Supporting Reply Comments on Behalf of The Empire District
Electric Company, filed May 5, 2017 ("Reply Eichman Affidavit").

12403 Docket, Order Setting Procedural Schedule, page 3, paragraph 12, issued February 16, 2017; Prehearing
Officer Order Modifying Procedural Schedule, pages 1-2, paragraph 3, filed May 19, 2017.
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structure for Kansas DG customers was as follows:

a. The Commission should adopt a policy in this docket that allows a utility in a
future rate case to establish a separate rate class and rate or rate structure for DG customers
in order to (1) account for and fairly allocate the cost incurred by the utility to provide DG
customers (i) access to the grid to effectively obtain a credit for the energy they self-generate
but do not use, and (ii) stand by service to obtain energy from the utility when their
self-generation is not sufficient to cover their energy needs, and (2) avoid cross-subsidies
non-DG customers provide to DG customers because the above mentioned costs are not
accounted for and fairly allocated under the current rate structure that requires recovery of
a large portion of the utility's fixed costs in the energy (kWh) charge, which is avoided for the
most part by the DG customers producing their own energy.*?

b. The cross subsidy between DG and non-DG customers can be avoided by either
increasing the monthly customer charge paid by the DG customers so the customer charge
includes all fixed costs incurred by the utility to provide grid access and stand by service to
DG customers, or by establishing a "three-part rate™ structure, which would include either a
demand charge, or stand-by charge, or grid charge, in addition to the current monthly
customer charge and energy charge, and where those charges would include the fixed costs
incurred by the utility that are not accounted for in the current monthly customer charge. The
energy charge paid for by the DG customers would be reduced to account for the fixed charges

being recovered through the other charges.**

BInitial Eichman Affidavit, pages 2-3, paragraphs 5-6; Reply Eichman Affidavit, pages 1-2, paragraph 3.

“1d.



C. Intangible or unquantifiable benefits that may be associated with DG
production should not be used to support a rate structure that results in non-DG customers
subsidizing DG customers.*

d. Rates should continue to be set using traditional class cost of service
methodologies based upon real embedded costs of the utility, including those rates charged
to DG customers.'®

e. Cost/benefit studies specific to the usage patterns of Kansas DG customers that
attempt to calculate societal benefits are not necessary in order to establish a separate rate
structure for DG customers. Instead, the separate rate structure for DG customers can be
justified by the results of traditional class cost of service methodologies that are based upon
real embedded costs of the utility.

6. On June 16, 2017, Empire joined in with the Commission Staff and the other Kansas

electric utilities in filing a motion to approve the Settlement.*® The Settlement sets forth a reasonable

compromise in establishing a general policy relating to the various issues surrounding rate structure

for Kansas DG customers that were raised and discussed in this docket and incorporates many of the

points included in Empire’s initial and reply comments.

7. As discussed in this post-hearing brief, the substantial competent evidence submitted

by the parties during the two-day hearing in this matter supports a finding and conclusion by the

2017.

BInitial Eichman Affidavit, pages 3-5; paragraphs 7-9; Reply Eichman Affidavit, pages 1-3, paragraph 3.
d.
YInitial Eichman Affidavit, page 4, paragraph 9; Reply Eichman Affidavit, page 3, paragraph 4.

18403 Docket, Joint Motion to Approve Non-Unanimous Stipulation and Agreement ("Settlement") filed June 16,



Commission that approval and incorporation of the terms contained in the Settlement into a general
policy relating to the rate structure for DG customers will promote the public interest and result in just
and reasonable rates. The general policies set forth in the Settlement are also consistent with that
portion of the Kansas Public Utility Act that prohibits the charging of an "unjust or unreasonably
discriminatory or unduly preferential...rate, charge or extraction"*® and Kansas case law that has
recognized the fundamental public utility regulatory principle that one class or sub-class of customers,
i.e., non-DG customers, shall not be burdened with costs created by another class or sub-class of
customers, i.e., DG customers.?

8. As also discussed in this post hearing brief, the arguments made by those parties that
opposed the Settlement, are without merit. Contrary to those arguments, there is evidence in the
record that non-DG customers will be burdened with costs created by DG customers if there is no
change in the current rate structure.”* There is also evidence in the record that using traditional class
cost of service methodologies based upon real embedded costs of the utility to continue to allocate
costs among customer classes fully complies with Kansas law and that a separate cost/benefit study
targeted at just the DG customer class to supplement the class cost of service study and to be used in
some way to adjust the results of the class cost of service study as suggested by those parties that

opposed the Settlement, is not warranted.*

K.S.A. 66-101b "Every unjust or unreasonably discriminatory or unduly preferential...rate, charge or exaction
is prohibited and is unlawful and void."

2Jones v. Kansas Gas and Electric Co., 222 Kan. 390, Syl. 10, 401, 565 P.2d 597 (1977) ("one class or subclass
of customers should not be burdened with costs created by another class or subclass.™)

Znitial Eichman Affidavit, pages 2-3, paragraphs 5-6.
Z|nitial Eichman Affidavit, pages 3-5, paragraphs 7-9.
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1. ALLOWING ELECTRIC UTILITIES TO CREATE A SEPARATE SUB-CLASS AND RATE
STRUCTURE FOR DG CUSTOMERS AS PROVIDED FOR UNDER THE SETTLEMENT WILL
ADDRESS CONCERNS THAT NON- DG CUSTOMERS ARE BURDENED WITH COSTS CREATED
BY DG CUSTOMERS

9. It is uncontroverted that under the current rate structure approved by the Commission
for Empire's residential and small commercial customers, Empire is required to recover a large portion
of its fixed costs, which include the utility's investment in generation, transmission, distribution and
customer service assets, through its energy or kWh charge, instead of collecting these fixed costs
through its monthly customer charge.®® This means that DG customers, who generate their own
energy and for the most part avoid having to pay the utility's energy charge, do not pay for those fixed
costs recovered through the energy charge even though they receive the full benefits provided by the
utility's assets.?* Those utility assets not only allow DG customers access to the electric grid to
effectively obtain a credit for any energy they self-generate but do not use at their residences or
businesses, but also allow them to obtain energy from the utility when the DG customers are unable
to self-generate enough energy to satisfy their electricity needs.® This also means that unless there
is a change in the rate structure, Empire's non-DG residential and small commercial customers end
up subsidizing the DG customers.” They do so by paying for a disproportionate share of the fixed
costs associated with the assets that DG customers benefit from but do not pay for under the current

rate structure.?” This deficiency, or loop hole, in the current rate structure, which is being taken

Znitial Eichman Affidavit, page 2, paragraph 5.

2d.

B|d.

%8]d.; Transcript Vol. I, Glass, Tr. 340, line 17 through Tr. 346, line 9.

771d.,; see also, Transcript Vol. I, Martin, Tr. 151, line 1 through Tr. 157, line 13; Westar Exhibits 2 and 3; Tr.

174, lines 4-17; Transcript Vol. I, Faruqui, Tr. 209, line 10 through Tr. 210,1 ine 3; Tr. 221, lines 12-24; Transcript VVol.
Il, Glass, Tr. 336, line 3 through Tr. 337, line 8.



advantage of by DG customers and the intervenor solar vendors, who use this loop hole to help market
their PV panels, is identified in paragraph 10 of the Settlement.?

10.  Toaccount for and correct this deficiency in the current rate structure and to avoid the
above-mentioned cross subsidization of the DG customers by the non-DG customers, electric utilities
should be allowed to implement a rate design that recovers a proportionate share of the fixed costs
associated with the assets used to serve DG customers from those customers in future rate case
filings.” Asindicated in paragraph 11 of the Settlement, from a policy standpoint, there are a number
of rate design options (a three part rate consisting of a customer charge, demand charge and energy
charge; a grid charge based upon either the DG output or nameplate rating; a cost of service-based
customer charge that is tiered based upon a customer’s capacity requirements; and other rate design
proposals) available to the utility and the Commission that will allow the utility to recover from DG
customers the fixed cost associated with the assets used to serve those customers.*® All of these rate
design options have one thing in common. They will effectively move the recovery of the electric
utility's fixed cost from the energy charge, which is not currently being paid for the most part by the
DG customers because they produce their own energy, to a separate charge.®* This rate design change
will fairly charge fixed costs associated with utility assets used by DG customers to those customers

in order discontinue any cross-subsidization between DG and non-DG customers.*

%3ettlement, page 3, paragraph 10; Transcript Vol. I, Martin, Tr. 79, line 16 through Tr. 82, line 3; Transcript
Vol. Il, Glass Tr. 340, line 17 through Tr. 346, line 9.

ZInitial Eichman Affidavit, pages 2-3, paragraph 5-6 (paragraph 9 of the Settlement recognizes that those electric
utilities, like Empire, who only have a handful of DG customers, should have flexibility of deciding when to establish a
separate class and rate structure for DG customers).

O3ettlement, page 4, paragraph 11.

#Initial Eichman Affidavit, pages 2-3, paragraph 5-6.

2)d.



11. The policies identified in the Settlement relating to the rate and rate structure changes
are consistent with and supported by Kansas law. The Kansas Supreme Court has affirmed the
fundamental public utility regulatory principle that one class or sub-class of customers shall not be
burdened with costs created by another class.® This principle embodies the statutory prohibition
against an "unjust or unreasonably discriminatory or unduly preferential ... rate, charge or exaction."3*
The rate structure options included in the Settlement will prevent non-DG customers from being
burdened with that portion of the fixed costs which should be more appropriately assigned to and paid
for by DG customers.*

I1l. CONTRARY TO THE ARGUMENTS MADE BY THE SOLAR VENDORS AND CEP, DG

CUsSTOMERS WILL NOT BE UNFAIRLY TREATED UNDER OR PAY UNREASONABLE OR
UNJUST RATES RESULTING FROM THE POLICIES SET FORTH IN THE SETTLEMENT

12.  Paragraph 9 of the Settlement allows for electric utilities in future rate cases to create
a separate residential class or sub-class for DG customers with their own rate design, which
appropriately recovers the fixed costs of providing service to residential private DG customers.®
Paragraph 13 of the Settlement requires the rates for private residential DG customers to be cost-based
and supported by a traditional class cost of service study.*” Contrary to the arguments made by the
Solar vendors and Climate and Energy Project ("CEP") in this case, these policy provisions contained

in the Settlement mean that the rates paid by DG customers will be based on what it cost the electric

#Jones, 222 Kan. at Syl. 10, 401.

#¥K.S.A. 66-101h.

*nitial Eichman Affidavit, pages 2-3, paragraphs 5-6.
*Settlement, page 3, paragraph 9.

¥Settlement, page 4, paragraph 13.



utility to provide service to those customers.® This means that to the extent that there is a quantified
cost and/or benefit relating to DG production that will increase or decrease the costs and/or revenues
that are recorded on the books and records of Empire's and the other utilities' FERC accounting
system, then such costs and/or benefits can be accounted for in the traditional class cost of service
study and property assigned to classes and sub-classes of customers in that study.* This also means
that if the rates paid by DG customers are based on what it cost the electric utility to provide service
to those customers as supported by the results of the class cost of service study and the ultimate rate
design approved by the Commission based upon the class cost of service study, then there is simply
no basis or support for the Solar vendors and CEP's argument that the policies set forth in the
Settlement will result in DG customers being treated unfairly or charged unjust or unreasonable
rates.*

13.  The Solar vendors and CEP argued that instead of rates being set using traditional class
cost of service methodologies based upon real and embedded costs of the utility, rates for DG
customers should be adjusted to account for the value added by the customers' DG production, which
is not accounted for in the class cost of service study.** This means moving costs that are assigned
by the class cost of service study to the DG customer class to the other classes of customers and
effectively burdening those other classes of customers with costs incurred to serve the DG customer

class in order to account for "the value added™ by DG production that is not accounted for in the class

*®Martin Reply Affidavit, page 6, filed May 5, 2017; Vol. I, Martin, Tr. 102, line 11 through Tr. 103, line 16; Tr.
165, lines 1-16; Transcript Vol. Il, Glass, Tr. 319, line 20 through Tr. 320, line 16.

FInitial Eichman Affidavit, pages 3-4, paragraph 7-8.
“ld.
“Reply Comments of CEP, pages 18-21, paragraphs 25-32, filed May 5, 2017.
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cost of service study.* This argument is not only contrary to the long standing use of traditional class
cost of service methodologies to fairly allocate costs among customer classes and contrary to Kansas
law and the fundamental regulatory principle that one class of customers should not be burdened with
costs incurred to serve another class of customers, but as one of the Commissioners suggested during
the hearing, will likely result in an unnecessary and slippery slope where other customers or customer
classes contend their cost-based rates should be adjusted downward (and thus increasing the rates paid
by the other customers or customer classes) based upon "the valued added” by that customer or
customer class being a customer of the utility as shown by some cost/benefit analysis.*
IV.  CONCLUSION

14, The separation of DG customers into a separate class or subclass and application of
one of the rate structures authorized by the Settlement, which effectively move the recovery of the
utility's fixed costs from the energy charge to either the existing customer charge or new demand or
grid access charge, will effectively address any cross subsidy between DG and non-DG customers and
will ensure DG customers pay their fair share of the fixed costs they impose on the utility system.

15.  Continued use of the traditional class cost of service study filed as part of a general rate
case application will account for all measurable cost and benefits of the DG class and will result in
fair and just rates being charged to those customers. If there are real and measurable reductions in
the utility's cost as a result of any benefits provided by the DG class, then such will be reflected in
future class cost of service studies and the rates charged to DG customers set according to the result

of those studies. No value added cost benefit analysis are necessary to set just and reasonable rates

“2Brown Reply Affidavit, page 12, Transcript Vol. I, Lutz, Tr. 244, line 7 through Tr. 245, line 9.

“Transcript VVol. 1, Tr. 285, line 3 through Tr. 287, line 10; Transcript Vol. II, Glass, Tr. 338, line 4 through Tr.
339, line 22.
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for DG customers.

16. Empire respectfully requests that the Commission approve the Settlement and
incorporate the terms and conditions contained in that Settlement in any policies relating to rate

structure issues relating to DG customers adopted in this docket.

C e € 3004~

Jdmes &. Flaherty, #11177 /

A RSON & BYRD, LLP

216 S. Hickory ~ P. O. Box 17

Ottawa, Kansas 66067

(785) 242-1234, telephone

(785) 242-1279, facsimile
jflaherty@andersonbyrd.com

Attorneys for The Empire District Electric Company

VERIFICATION

STATE OF KANSAS, COUNTY OF FRANKLIN, ss:

James G. Flaherty, of lawful age, being duly sworn upon oath, deposes and says that he is
attorney for The Empire District Electric Company above named, that he has read the above and

foregoing Post Hearing Brief, and the statements contained therein are true.

C e €000
Ja@ Flaherty

SUBSCRIBED AND SWORN to before me this 21* day of July, 2017.

y /J
K Ju LDl

RONDA ROSS AN

NOTARY PUBLIC - State of Kaﬂsas
S My Appt. Exp

Notary Public
Appointment/Commission Expires:
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing was sent via U.S. Mail, postage

prepaid, hand-delivery, or electronically, this 21% day of July, 2017, addressed to:

Glenda Cafer
glenda@caferlaw.com

Terri Pemberton
terri@caferlaw.com

Thomas J. Connors
tj.connors@curb.kansas.gov

Todd E. Love
t.love@curb.kansas.gov

David W. Nickel
d.nickel@curb.kansas.qgov

Della Smith
d.smith@curb.kansas.gov

Shonda Smith
sd.smith@curb.kansas.gov

Susan B. Cunningham
susan.cunningham@dentons.com

Bryan S. Owens
bowens@empiredistrict.com

John Garretson
johng@ibew304.0rg

Anthony Westenkirchner
anthony.westenkirchner@kcpl.com

Kim E. Christiansen
kchristiansen@kec.org

Bruce Graham
bgraham@kec.org
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Douglas Shepherd
dshepherd@kec.org

Scott Dunbar
sdunbar@kdwlaw.com

Patrick Parke
patparke@mwenergy.com

Randy Magnison
rmagnison@pioneerelectric.coop

Lindsay Shepard
Ishepard@pioneerelectric.coop

Renee Braun
rbruan@sunflower.net

Corey Linville
clinville@sunflower.net

Al Tamimi
atamimi@sunflower.net

Jason Kaplan
jkaplan@unitedwind.com

Jeffrey L. Martin
jeff.martin@westarenergy.com

Larry Wilkus
larry.wilkus@westarenergy.com

Casey Yingling
casey@yinglinglaw.com

Martin J. Bregman
mjb@mjbregmanlaw.com




Andrew J. Zellers
andy.zellers@brightergy.com

Dorothy Barnett
barnett@climateandenergy.org

Aron Cromwell
acromwell@cromwellenv.com

C. Edward Peterson
ed.peterson2010@gmail.com

Robert J. Hack
rob.hack@kcpl.com

Roger W. Steiner
roger.steiner@kcpl.com

Brad Lutz
brad.lutz@kcpl.com

Nicole A. Wehry
nicole.wehry@kcpl.com

Samuel Feather
s.feather@kcc.ks.qov

Amber Smith
a.smith@kcc.ks.gov

Jason K. Fisher
j.fisher@kcc.ks.gov

Jacob J. Schlesinger
jschlesinger@kfwlaw.com

Anne E. Callenbach
acallenbach@polsinelli.com

James Brungardt
jbrungardt@sunflower.net

Mark D. Calcara
mcalcara@sunflower.net

Taylor P. Calcara
tcalcara@wecrf.com

Cathryn J. Dinges
cathy.dinges@westarenergy.com

Robert V. Eye
bob@kauffmaneye.com




