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THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS
In the matter of the failure of Urban H. Hickert )  Docket No.: 18-CONS-3190-CPEN
dba Tyrok (“Operator”) to comply with K.A.R. )
82-3-120. )  CONSERVATION DIVISION
)
)

License No.: 3071

STAFF RESPONSE IN SUPPORT
OF OPERATOR'’S PETITION FOR RECONSIDERATION

The Staff (“Staff”) of the State Corporation Commission of the State of Kansas

(“Commission”) files this Response, supporting Operator’s petition for reconsideration.
L BACKGROUND

1. On November 2, 2017, Operator was penalized $500 for one violation of K.A.R.
82-3-120, due to unplugged wells on Operator’s license, which had expired in September 2017.
Operator subsequently renewed its license, but has not paid the $500 penalty.

2. On March 13, 2018, Staff filed a Motion to Approve Settlement Agreement,
attaching a Settlement Agreement signed by Staff and Operator, which if granted would resolve
all remaining issues in this docket.

3. On March 22, 2018, the Commission denied Staff’s motion because the
handwritten, crossed-out words “not clear” appeared in the margins beside paragraphs 12, 14,
and 16, and the Commission was unable to determine “whether the Operator crossed out the
words or whether the Operator was agreeing to something that was unclear to him,” so the
Commission could not determine if a “meeting of the minds” had occurred.'

4, On April 6, 2018, Operator filed a timely petition for reconsideration, to which

Staff now responds in support.

! Order Denying Settlement Agreement, §6-7.



IL ARGUMENT
5. Operator’s petition for reconsideration should be granted, and the Commission
should approve the Settlement Agreement as written, executed, and filed. There are two primary
reasons for supporting the approval of the Settlement Agreement at issue. First, Operator’s
petition for reconsideration cures the Commission’s only identified issue with the Settlement
Agreement as originally submitted. Second, as a matter of law, the Settlement Agreement was
legally sufficient as originally submitted.

A. Operator’s Petition for Reconsideration Cures the Commission’s Only Stated
Grounds for Denial of the Settlement Agreement.

6. Operator’s filing demonstrates that it was Operator that had written and then
crossed out the words “not clear,” on the Settlement Agreement prior to returning the agreement
to Staff, rather than Staff crossing out the notations upon receipt but prior to submission to the
Commission, or a third person crossing out the notations without the knowledge of either party.?
Since this was the only basis for the Commission’s denial of the settlement, the Commission
should grant Operator’s petition for reconsideration and approve the Settlement Agreement,
signed by both parties, which would resolve all issues in this docket.

B. The Settlement Agreement as Submitted by Staff was Legally Sufficient.

7. Even if the Commission does not accept the argument that Operator’s filing cures
the only stated grounds for the Commission’s denial of the Settlement Agreement, the
Commission should still approve the Settlement Agreement because it was legally sufficient as

originally submitted. Staff believes this to be the case for two reasons.

2 Staff crossing out the notations would have been a remarkable ethical breach. See, e.g., Kansas Rules Relating to
Discipline of Attorneys, Rule 226, 3.3 Advocate: Candor Toward the Tribunal; Rule 226, 3.4 Advocate: Fairness to
Opposing Party and Counsel; and Rule 226, 4.1 Transactions with Persons other than Clients: Truthfulness in
Statements to Others.




8. First, Staff’s March 13, 2018, motion to approve the Settlement Agreement stated
“the Commission should disregard the Operator’s handwritten notations, which are not
substantive.” Operator could have filed a response to Staff’s motion if it wished to assert the
notations were not Operator’s, or if Operator wished to contest the non-substantive nature of the
notations, or if Operator wished to contest the appropriateness of the Settlement Agreement as
signed. Operator, however, did none of these things. The Commission’s grounds for denial,
therefore, were contrary to the uncontested assertions of Staff, and the Settlement Agreement
should therefore be approved.

9. Second, the Commission’s only stated grounds for denying the Settlement
Agreement as originally submitted was that it was unable to determine who had crossed out the
words “not clear” in the margins, and thus “whether the Operator was agreeing to something that
was unclear to him,” so the Commission was uncertain whether a “meeting of the minds”
occurred.* Under Kansas law, however, “An offer and acceptance are commonly referred to as
the acts by which the parties have a ‘meeting of the minds’.””® Further, “a person who signs a
written contract is bound by its terms regardless of his or her failure to read and understand its
terms.”® In the present case, both parties signed the Settlement Agreement, clearly evidencing
offer and acceptance, i.e. a meeting of the minds. In other words, the fact that a party wrote “not
clear” in the margins has no bearing on whether a meeting of the minds occurred. By signing the
Settlement Agreement, Operator legally accepted it. Accordingly, the Settlement Agreement

should be approved.

3 Motion to Approve Settlement Agreement, 3.

4 Order Denying Settlement Agreement, 96-7.

3 Kansas Pattern Jury Instructions Civil, Chapter 124.04, A. Meeting of the Minds (November 2016 Update).
¢ Rosenbaum v. Texas Energies, Inc., 241 Kan. 295, 299 (1972).




WHEREFORE, Staff files this Response in Support of Operator’s Petition for
Reconsideration, and for the reasons more fully set forth above respectfully requests the

Settlement Agreement as executed and filed in this docket on March 13, 2018, be approved.

Respectfully submitted,

'’
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Jonathén R. Myers,/ #25975

Lauren N. Wright, #27616

Litigation Counsel, Kansas Corporation Commission
266 N. Main, Suite 220, Wichita, Kansas 67202
Phone: 316-337-6200; Fax: 316-337-6211




VERIFICATION

STATE OF KANSAS )
) ss.
COUNTY OF SEDGWICK )

Jonathan R. Myers, of lawful age, being duly sworn upon his oath deposes and
states that he is Litigation Counsel for the State Corporation Commission of the State of
Kansas; that he has read and is familiar with the foregoing Motion, and attests that the

statements therein are true to the best of his knowledge, information and belief.
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Jonathan R. My’ers, S. Ct. #25975

Litigation Counsel

State Corporation Commission
of the State of Kansas

SUBSCRIBED AND SWORN to before me this /Z? day of agg ,2018.

b

Notary Public

My Appointment Expires: 5) " )\q

PAULA J. MURRAY
ROTARY PUBLIC

dlzs.,  STATEOF
v My Appt. Exp _




CERTIFICATE OF SERVICE
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I, the undersigned, certify that the true copy of the attached Motion has been served to the following parties by
means of first class mail and electronic service on g //lo [

MICHAEL DUENES, ASSISTANT GENERAL COUNSEL URBAN H. HICKERT
KANSAS CORPORATION COMMISSION Tyrok

1500 SW ARROWHEAD RD PO Box 607
TOPEKA, KS 66604-4027 Dewey, OK 74029

Fax: 785-271-3354
m.duenes@kcc.ks.gov

JONATHAN R. MYERS, LITIGATION COUNSEL LAUREN WRIGHT, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION

Kansas Corporation Commission Conservation Division

266 N. Main St., Ste. 220 266 N. Main St. Ste. 220

Wichita, KS 67202 WICHITA, KS 67202-1513

j.myers@kcc.ks.gov Fax: 316-337-6211

|.wright@kcc.ks.gov

/S/ Paula J. Murray

Paula J. Murray





