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In the Matter of the Investigation to Address )
Obligations of VoIP Providers with Respect ) Docket No. 07-GIMT-432-GIT
to the KUSF )

REPLY COMMENTS OF THE

CITIZENS’ UTILITY RATEPAYER BOARD
COMES NOW the Citizens’ Utility Ratepayer Board (“CURB”) and files the following
reply comments in this docket related to the Kansas Corporation Commission’s (“KCC” or
“Commission”) November 2, 2006, Order soliciting comments regarding the obligations of VoIP

providers with respect to the Kansas Universal Service Fund (“KUSF”).

I INTRODUCTION
1. On June 27, 2006, the Federal Communications Commission (“FCC”) released an
interim order' (“USF Contribution Order”) that inter alia required interconnected Voice over
Internet Protocol (“VoIP”) providers to contribute to the Federal Universal Service Fund
(“FUSF”). The USF Contribution Order stated:
We require providers of “interconnected VoIP services,” as defined by the
Commission, to contribute to the federal USF under the existing contribution
methodology on an interim basis. As described above, the number of VolP

subscribers in the United States has grown significantly in recent years, and we
expect that trend to continue. At the same time, the USF contribution base has

! Report and Order and Notice of Proposed Rulemaking, In the Matter of Universal Service Contribution
Methodology (other dockets omitted), 21 FCC Red 7518 (2006) (“USF Contribution Order ”).



been shrinking, and the contribution factor has risen considerably as a result. We

therefore find that extending USF contribution obligations to providers of

interconnected VolP services is necessary at this time in order to respond to these

growing pressures on the stability and sustainability of the Fund.?

2. Based on this FCC order, the KCC issued an order on November 2, 2006,
soliciting comments and reply comments regarding the obligations of VoIP providers with

respect to the Kansas Universal Service Fund (“KUSF”). CURB has reviewed the initial

comments of the parties to this docket and submits its reply comments below.

IL REPLY COMMENTS
3. The comments of most respondents follow three main themes:

o The Commission does not have the authority to require interconnected VoIP
providers to contribute to the KUSF.

e Previous FCC orders prevent states from imposing universal service obligations
on interconnected VolP providers.

e Even if the Commission has the authority to order interconnected VolP providers
to pay universal charges they should not do so at this time.

CURB will examine these positions in these reply comments.
A. The Commission is authorized to require interconnected VolP providers to
contribute to the KUSF.
4. Those who argue that the Commission does not have the authority to require
interconnected VoIP providers to contribute to the KUSF are typified by the comments of Level
3 Communications, LLC (Level 3) that states:

In the Vonage Preemption Order, the Federal Communications Commission
(“FCC”) asserted exclusive jurisdiction over interconnected VolIP services and

? USF Contribution Order, § 34.



preempted state utility commissions from asserting separate jurisdiction over
VolP services.’

However, even Level 3 acknowledges that the Vonage Order “concerned E-911 rather than
Universal Service.”*

5. Similarly, addressing the Commission’s authority to extend KUSF contribution
requirements to VoIP providers, the VON Coalition states, “The VON Coalition believes that the
Commission lacks statutory authority to do so based both on state and federal law.””’

6. Embarq counters these assertions by stating, “Moreover, neither Congress nor the
FCC has explicitly pre-empted states from imposing state universal service contribution
obligations on VolP providers.”® Embarq also states, “Finally, the FCC’s preemption in the
Vonage Order did not extend to the matter of state universal service contribution mechanisms.””’
Embarq expands these positions by detailing why the Vonage Order does not apply to universal
service obligations and why the FCC’s USF Contribution Order does apply to state
implementation of universal service obligations for interconnected VolP providers.8 CURB
agrees with the analysis made by Embarq and will not repeat it here.

7. CURB agrees with the Embarq positions. Even from a cursory view it would be
extremely inconsistent for the FCC to order interconnected VoIP providers to contribute to the

Federal Universal Service Fund (FUSF) and concurrently rule that states can not impose the

same requirements.

3 Comments of Level 3 Communications, LLC, p. 2 (Because Level 3 failed to number its paragraphs as required by
}(.A.R. 82-1-219(c), CURB will reference only the page.).

1d.
5 Comments of the Von Coalition, p. 3 (The Von Coalition also failed to number its paragraphs as required by
K.A.R. 82-1-219(c).).
® Initial Comments of Embarg, p. 5 (Embarq likewise failed to number its paragraphs as required by K.A.R. 82-1-
219(c).).
"1d., atp. 6.
8 1d. at pp. 5-7.



B. Previous FCC orders do not prevent the Commission from imposing
universal service obligations on interconnected VolIP providers.

8. AT&T is among the parties recommending the KCC not act based on previous
FCC rulings. AT&T states:

The Pendency of the FCC’s ongoing IP-Enabled Services proceeding, along with

the FCC’s firm effort to avoid prejudging the outcome of that proceeding,

strongly counsels restraint by this Commission.

9. The USF Contribution Order is clear that the FCC considers and takes into
account their previous rulings on interconnected VoIP services. In Paragraph 13 of the USF
Contribution Order, the Commission discusses the IP-Enabled Services Notice:

In the [P-Enabled Services Notice, the Commission asked commenters to address,

among other things, the universal service contribution obligations of both

facilities-based and non-facilities-based providers of IP-enabled services.

In Paragraph 14 of the USF Contribution Order, the Commission discusses the Vonage Order
and in paragraph 15 they discuss the VoIP 911 Order. After due consideration of all their
previous VoIP proceedings, in Paragraph 16 the FCC decides, “we establish universal service
contribution obligations for providers of interconnected VolP service.”

10. It is therefore not persuasive when parties in this proceeding cite previous FCC
rulings as somehow prohibiting the initiation of universal service contribution obligations for
interconnected VoIP providers. The FCC examined their previous rulings, determined nothing
prohibited immediate action, and implemented universal service obligations on interconnected

VolIP providers. CURB urges this Commission to follow the example of the FCC and impose

: . o . . 10
universal service obligations on interconnected VoIP providers under Kansas law " as well.

? Comments of AT&T, 9 8.
1% Soe, Comments of the Citizens’ Utility Ratepayer Board, 9 12-15.



C. The Commission should exercise its authority to impose universal service
obligations on interconnected VolP providers.

11.  Other parties in this docket argue that even if the Commission had the authority to
impose universal service obligations on interconnected VoIP providers it should not do so at this
time. AT&T states:

In view of the fact that the FCC is presently considering the statutory

classification of VoIP services, it would be, at least, imprudent for the

Commission to put in place universal service contribution requirements based on

a classification of VolP service that may be nullified when the FCC acts.!!

12. Comcast Phone of Kansas, LLC states:

The FCC’s analysis is necessary to determine whether Kansas may require VolP

providers to contribute to the KUSF.'?

13.  The premise of this argument rests on the supposition that the FCC, after already
considering their previous VoIP orders and rulings, somehow decides they were wrong and
reverses their USF Contribution Order. CURB views this as an unlikely event.

14.  However, if the Kansas Corporation Commission were to follow the FCC’s lead
and impose universal service obligation on interconnected VoIP providers, only to have the FCC
ultimately change their ruling, the KCC would be in no different position than the FCC. On the

other hand, if the KCC does not follow the FCC lead, and the FCC ultimately confirms their own

decision, the Kansas Universal Service Fund would have suffered unrecoverable revenue losses.

III. CONCLUSION
15. Given the reduced revenue base for universal service assessments, and the

increasing universal service assessment fee charged to consumers, CURB recommends the

' Comments of AT&T, 8 (emphasis added).
12 Comments of Comcast Phone of Kansas, LLC, 17.



Commission follow the FCC’s lead and initiate universal service support obligations for
interconnected VolP providers under Kansas law. CURB appreciates the opportunity provided
in this docket to submit comments on behalf of Kansas small business and residential ratepayers
regarding the obligations of VoIP providers with respect to the Kansas Universal Service Fund

(“KUSF”).

Respectfully submitted,

sl o 4/@/(

__C. Steved Rarrick, #13127
Citizens’ Utility Ratepayer Board
1500 SW Arrowhead Road
Topeka, KS 66604
Tel:  (785)271-3200
Fax: (785)271-3116




VERIFICATION

STATE OF KANSAS )
) ss:
COUNTY OF SHAWNEE )

C. Steven Rarrick, of lawful age, being first duly sworn upon his oath states:

That he is an attorney for the Citizens’ Utility Ratepayer Board; that he has read the
above and foregoing document, and, upon information and belief, states that the matters therein

appearing are true and correct.
/ e
C Stgve Rarrick’

SUBSCRIBED AND SWORN to before me this f day of January, 2007.

%Onfm%wﬁﬁ

ﬁotary of Public

My Commission expires: £-U2-1¢)

Notary Public - State of Kansas

SHONDAD. TuTSWORTHJ
My Appt. Expires August 3, 2008




CERTIFICATE OF SERVICE
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I, the undersigned, hereby certify that a true and correct copy of the above and foregoing

document was placed in the United States mail, postage prepaid, or hand-delivered this

12th day of January, 2007, to the following:

BRYAN MARTIN, CHAIRMAN, CEO
8X8, INC.

3151 JAY STREET

SANTA CLARA, CA 95054
bmartin@8x8.com

BRUCE A. NEY, ATTORNEY

AT&T COMMUNICATIONS OF THE SOUTHWEST, INC.

220 SE SIXTH STREET
ROOM 515

TOPEKA, KS 66603-3596
Fax: 785-276-1948

MICHAEL BURBACH

BINGHAM MCCUTCHEN, LLP

2020 K STREET, NW
WASHINGTON, DC 20006

Fax: 202-373-6001

michael .burbach@bingham. com

JEFFREY R. STRENKOWSKI

BINGHAM MCCUTCHEN, LLP

2020 K STREET, NwW

WASHINGTON, DC 20006

Fax: 202-373-6001
jeffrey.strenkowski@bingham.com

ALEXANDER E. GERTSBURG, ESQ., VICE PRESIDENT

- GENERAL COUNSEL
BROADVOX LLC

1228 EUCLID AVENUE
SUITE 390
CLEVELAND, OH 44115

CINDY MANHEIM, SENIOR COUNSEL-REGULATORY
CINGULAR WIRELESS

PO BOX 97061

REDMOND, WA 98073-9761

MELANIE N. MCINTYRE, ATTORNEY

AT&T COMMUNICATIONS OF THE SOUTHWEST, INC.
220 SE SIXTH STREET

ROOM 515

TOPEKA, KS 66603-3596

Fax: 785-276-1948

TIMOTHY S. PICKERING, ATTORNEY

AT&T COMMUNICATIONS OF THE SOUTHWEST, INC.
220 SE SIXTH STREET

ROOM 515

TOPEKA, KS 66603-3596

Fax: 785-276-1948

RONALD W. DEL SESTO, JR.
BINGHAM MCCUTCHEN, LLP
2020 K STREET, NW
WASHINGTON, DC 20006
Fax: 202-373-6001
r.delsesto@bingham. com

WILLIAM B. WILHELM, JR.
BINGHAM MCCUTCHEN, LLP

2020 K STREET, NW
WASHINGTON, DC 20006

Fax: 202-373-6001
william.wilhelm@bingham.com

GLENDA CAFER, ATTORNEY
CAFER LAW OFFICE, L.L.C.
2921 SW WANAMAKER DRIVE
SUITE 101

TOPEKA, KS 66614

Fax: 271-9993
gcafer@sbcglobal .net

RICK WOLFE, DIRECTOR, GOVERNMENT AFFAIRS
COMCAST BUSINESS COMMUNICATIONS, LLC
D/B/A COMCAST LONG DISTANCE

1500 MARKET STREET

34 EAST

PHILADELPHIA, PA 19102

Fax: 248-233-6721
rick_wolfe@cable.comcast.com
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BRIAN A. RANKIN

COMCAST PHONE OF KANSAS LLC
D/B/A COMCAST DIGITAL PHONE
1500 MARKET STREET
PHILADELPHIA, PA 19102-2148

LINDA LANGSTON, MANAGER REGULATORY AFFAIRS,

KS, MO, AR

COX KANSAS TELCOM, L.L.C.
D/B/A COX COMMUNICATIONS, INC
701 EAST DOUGLAS

WICHITA, KS 67202
linda.langston@cox.com

GARY SHORMAN, PRESIDENT
EAGLE COMMUNICATIONS, INC.
2703 HALL, STE. 15

P.0O. BOX 817

HAYS, KS 67601
gary.shorman@eaglecom.net

KEVIN ZARLING, ATTORNEY/KSOPKJ04-4013
EMBARQ COMMUNICATIONS, INC.

5454 W 110TH STREET

OVERLAND PARK, KS 66211-1204

Fax: 913-345-7955
kevin.k.zarling@embarqg.com

MARC S. CRANDALL, PRODUCT COUNSEL
GOOGLE INC.

1600 AMPHITHEATRE PARKWAY
MOUNTAIN VIEW, CA 94043

BRET LAWSON, ASSISTANT GENERAL COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD ROAD

TOPEKA, KS 66604-4027

Fax: 785-271-3354
b.lawson@kcc.state.ks.us

*x%k*k Hand Deliver ***x*

KRISTOPHER TWOMEY, REGULATORY COUNSEL
COMMPARTNERS, LLC

3291 NORTH BUFFALO DRIVE, SUITE 150
LAS VEGAS, NV 89129-7437

KATHERINE MUDGE, SR. COUNEL
DIECA COMMUNICATIONS, INC.
D/B/A COVAD COMMUNICATIONS

7000 N MOPAC EXPRESSWAY 2ND FLR
AUSTIN, TX 78731

Fax: 512-514-6520
katherine.mudge@covad.com

LINDA GARDNER, ATTORNEY, KSOPKJ0401
EMBARQ COMMUNICATIONS, INC.

5454 W 110TH STREET

OVERLAND PARK, KS 66211-1204

Fax: 913-397-3598
linda.gardner@embarqg.com

ROBERT A. FOX, ATTORNEY
FOULSTON & SIEFKIN LLP
ONE AMVESTORS PLACE

555 S KANSAS AVENUE
SUITE 101

TOPEKA, KS 66603-3423
Fax: 233-1610
bfox@foulston.com

NICOLE WONG, ASSOCIATE GENERAL -COUNSEL
GOOGLE INC.

1600 AMPHITHEATRE PARKWAY

MOUNTAIN VIEW, CA 94043

GREG ROGERS, DIRECTOR OF STATE REGULATORY

AFFAIRS

LEVEL 3 COMMUNICATIONS, LLC
1025 ELDORADO BOULEVARD
BROOMFIELD, CO 80021

Fax: 720-888-5134
greg.rogers@levell.com
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GREGG STRUMBERGER

LEVEL 3 COMMUNICATIONS, LLC
1025 ELDORADO BLVD
BROOMFIELD, CO 80021-8869
gregg.strumberger@level3.com

BRUCE D. COHEN, ASSOCIATE GENERAL COUNSEL
MCIMETRO ACCESS TRANSMISSION SERVICES LLC
PO BOX 152092

TRVING, TX 75015-2092

Fax: 877-450-4658

MICHAEI, LENNEN, ATTORNEY

MORRIS, LAING, EVANS, BROCK & KENNEDY,
CHARTERED

OLD TOWN SQUARE

300 N MEAD STREET

SUITE 200

WICHITA, KS 67202-2722

Fax: 316-262-5991
mlennen@morrislaing.com

EDWARD CADIEUX, SR. VP/REGULATORY
NUVOX COMMUNICATIONS OF KANSAS, INC.
16090 SWINGLEY RIDGE ROAD

SUITE 450

CHESTERFIELD, MO 63017-6029

Fax: 314-275-4975

ecadieux@nuvox.com

CHRISTOPHER LIBERTELLI, SR. DIR., GOV'T &
REG. AFFAIRS | NA

SKYPE

D/B/A SKYPE

SKYPE COMMUNICATIONS SARL

15 RUE NOTRE-DAME

LUXEMBOURG, L-2240

LUXEMBOURG

MARK P. JOHNSON, ATTORNEY
SONNENSCHEIN NATH & ROSENTHAL LLP
4520 MAIN STREET

SUITE 1100

KANSAS CITY, MO 64111

Fax: 816-531-7545
mjohnson@sonnenschein. com

RACHEL LIPMAN REIBER, ATTORNEY

MARTIN PRINGLE OLIVER WALLACE & BAUER LLP
6900 COLLEGE BLVD STE 700

OVERLAND PARK, KS 66062

Fax: 913-491-3341
rlreiber@martinpringle~kc.com

ROBERT W. COYKENDALL, ATTORNEY

MORRIS, LAING, EVANS, BROCK & KENNEDY,
CHARTERED

300 NORTH MEAD STE 200

WICHITA, KS 67202-2722

Fax: 316-262-6226

JASON P. TALLEY, ATTORNEY
NUVIO CORPORATION

8500 w. 110TH STREET

STE. 525

OVERLAND PARK, KS 66210-1808
Fax: 913-498-1810
jason@nuvio.com

ADAM SHERR, SR. ATTORNEY - REGULATORY
QWEST COMMUNICATIONS CORPORATION

1600 7TH AVENUE, 3206

SEATTLE, WA 98191-0000

Fax: 206-343-4040
adam.sherr@gwest.com

MATTHEW FAUL, ATTORNEY
SONNENSCHEIN NATH & ROSENTHAL LLP
4520 MAIN STREET

SUITE 1100

KANSAS CITY, MO 64111

Fax: 816-531-7545
mfaul@sonnenschein.com

DIANE C. BROWNING, ATTORNEY/KSOPHN(0212-2A411

SPRINT COMMUNICATIONS COMPANY L.P.
6450 SPRINT PKWY

OVERLAND PARK, KS 66251

Fax: 913-523-0571
diane.c.browning@sprint.com
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KENNETH A. SCHIFMAN, ATTORNEY/MS: KSOPHN0212-

2A303

SPRINT COMMUNICATIONS COMPANY L.P.
6450 SPRINT PKWY

OVERLAND PARK, KS 66251

Fax: 913-523-9827
kennth.schifman@mail.sprint.com

JIM KOHLENBERGER, EXECUTIVE DIRECTOR
VOICE ON THE NET (VON) COALITION
5441 ALTA VISTA RD.

BETHESDA, MD 20814

jkohlen@gmail.com

NOAH K. WOOD

WOOD LAW FIRM, LLC

PO BOX 480585

KANSAS CITY, MO 64148-0585
noah@woodlaw.com

WILLIAM ASHWORTH, DIRECTOR, STATE GOV'T
AFFAIRS

YAHOO!, INC.

444 N. CAPITOL STREET, STE. 605
WASHINGTON, DC 20001

GREGG DIAMOND, REGULATORY POLICY &
PLANNING/HQEO2E84

VERIZON

P O BOX 152092

IRVING, TX 75015-2092

Fax: 877-450-4658

STACI L. PIES, PRESIDENT

VOICE ON THE NET (VON) COALITION
5512 AMESFIELD COURT

ROCKVILLE, MD 20853

Fax: 202-478-2732
spies@pointone.com

DEBRA R. SCHMIDT, PROVISIONING MANAGER
WORLDNET L.L.C.

1 RIVERFRONT PLAZA

SUITE 301

LAWRENCE, KS 66044

Fax: 785-312-6997
dschmidt@sunflowerbroadband. com
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