THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

Before Commissioners: Jay Scott Emler, Chairman
Shari Feist Albrecht
Pat Apple

In the Matter of the Complaint Against Empire )
District Electric Company by Brooke Lynn )
Sheppard and Ricky Dale Sheppard )

Docket No. 17-EPDE-079-COM

ORDER ADOPTING LEGAL MEMORANDUM

This matter comes before the State Corporation Commission of the State of Kansas
(Commission). Having examined Litigation Staff’s Memorandum submitted in this matter and
being duly advised in the premises, the Commission finds and concludes as follows:

1. On September 2, 2016, Ricky Dale Sheppard (Complainant) filed a Formal
Complaint (Complaint) against Empire District Electric Company (Empire) with the
Commission. The Complainant asserted that Empire overbilled the Complainant and his wife for
electric service at their residence from January 1, 2015 to March 20, 2015.! The Complaint is
attached hereto as Attachment A.

2. On September 23, 2016, Litigation Staft for the Commission prepared a
Memorandum analyzing the Complaint for compliance with Commission regulations.”

Litigation Staff notes that the Complainant does not specifically cite to any violation of law, rule,
or order in support of its contentions, and, therefore, is not in compliance with K.A.R. 82-1-

220(b)(1).> However, Litigation Staff recommends the Commission waive K.A.R. 82-1-

'Formal Complaint, page 3. (September 2, 2016).
’Legal Staff’s Memorandum (September 23, 2016) (Legal Memorandum).
3Legal Memorandum, 2.



220(b)(1) for good cause.® Litigation Staff’s Legal Memorandum is attached hereto as
Attachment B.

3. Upon review of Litigation Staff’s Legal Memorandum, the Commission is
satisfied that jurisdiction to conduct the requested investigation exists pursuant to K.S.A. 66-101
et seq. Specifically, the Commission is authorized to investigate formal complaints regarding
rates, rules, regulations, or practices of gas and electric public utilities.’

4. F urthermore, the Commission agrees with Litigation Staff’s analysis and
recommendations and finds that Litigation Staff’s Memorandum dated September 23, 2016,
should be adopted and incorporated by reference. Specifically, the Commission finds the Formal
Complaint substantially complies with the procedural requirements of K.A.R. 82-1-220, and
establishes a prima facie case for Commission action.

5. The Commission concludes that Commission Staff should conduct an
investigation into the claims alleged in the Complaint and therefore orders such an investigation.

IT IS, THEREFORE, BY THE COMMISSION ORDERED THAT:

(A) K.AR. 82-1-220(b)(1) is waived for good cause.

(B)  The Formal Complaint shall be served upon Empire for an Answer.

(C)  Staff is directed to investigate this matter and submit a Report and
Recommendation to the Commission.

(D)  The parties have fifteen (15) days, plus three (3) days if service of this order is by
mail, from the date this order was served in which to petition the Commission for reconsideration

of any issue or issues decided herein.

*Legal Memorandum, 2-3.
°Id. at 2-3.
K.S.A. 66-118b; K.S.A. 77-529(a)(1).



(E)  The Commission retains jurisdiction over the subject matter and the parties for the
purpose of entering such further orders as it may deem necessary and proper.
BY THE COMMISSION IT IS SO ORDERED.

Emler, Chairman; Albrecht, Commissioner; Apple, Commissioner

Amy L%. éen

Secretary to the Commission

Dated: SEP 2 9 2016

JF
EMAFLED

SEP 29 2015



ATTACHMENT “A”



Y FFIODS oo L
/"LWZ‘N B3/ 1y SE
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Please provide complainant (your) contact information:

Full Name(s): Q \CRL/ Da’ e ShQPOaVJ ‘
Address: Y ) /,3

Daytime Phone: éP,O &@Z 3385/

E-mail Address (optional): ’.}‘Z\ ?3-3/76'0‘00:/;(3&.@3%61‘7/ GO

FORMAL COMPLAINT

Q\CXV Dale %heﬁ?@qr@/

(Your name)

states that the above-named respondent is a public utility providing service in Kansas and is subject to the jurisdiction of the
State Corporation Commission.

The facts and circumstances surrounding the complaint are set out in detail below:
(Be specific and as brief as possible. If necessary, attach additional sheets.)

#50% [Z2-20-/ T Q;czv Shmza m/ JefH My homf r v Baxter
g 16

}’\cm/ ’f‘(/fl/h"c/ ool ccu ‘}/BquKerS T S: o’Qhoth with -Hu"
eXcephon mﬁfmp /18 Vol pec€5Sart 4o a)lowy ane smal (] ol o
' Kdcheas ow/ Fhe 1BVel home Cecority £1,<dean ’%ﬁe
Weye ///Q#ﬁpf ances Lhthe %omﬁ/@mw/-ﬁnf watey”

(Continued on the other side)




Formal Complaint continued

Complainant requests that the respondent utility be required to provide an answer to the complaint and requests the following
action be ordered by the Commission. (State action or result desired.)

Tcmg bl Hec_(ﬁ"ngz /Euf‘/gch! i 'c +he ibpusr Q)Q@/;;j:@
j‘_ﬁz@gg LR S hTF A5 vel-USed) . The. Home waSundec s m‘mgi

~= vhiPs /.CA’U( N N4+ neé ' OUr 1),
- N _ . . : i
< Fact. Fac e | Fro (e
) (a T callC Dl Keet c. ‘
1/fC /V) o< Py € O _Low ekee VY Stnall @z ‘/"
Fel o/ ./ Cw; L SUSER w:{ L bl Marc4
) A& T l 83 UiaﬂL/t/ [~ :( 3- - P+

ruH\ So_L ca lled ot/ mareh S5 ,Lsffrcelwq Mewﬁﬂ
/ Jcn Powﬁr all off o home rm/ ~H)€u ==

."‘E‘%_-:—-_—"
%, , |
\o(/\//yql(‘)\/)’}’ﬂ/h’}' L /Iﬂn/C/l/\ Dth Foc whkhoww S‘(OQSOA/S.
conk i nued

and for such further order or orders as the Commission may deem necessary.

VERIFICATION: 1do solemnly, sincerely, and truly declare and affirm that the statements made in this complaint form are
true and accurate to the best of my knowledge, and | do this under the pains and penalties of perjury.

Complainant's (your) signature Date signed

FILING INSTRUCTIONS

This form may be filed in person at the Kansas Corporation Commission’s Office or by mail. Aill formal complaints, whe’ther
filed by mail or delivered in person, must be directed to: .

Acting Executive Secretary
Kansas Corporation Commission
1500 SW Arrowhead Road
Topeka, KS 66604

For more information about the formal complaint process please refer to the instructions provided with this form or visit the
KCC website: http://kcc.ks.gov/, Consumer Assistance, Filing a Complaint. You may also contact our Consumer Assistance
staff toll-free at 1-800-662-0027 or by e-mail at public.affairs@kcc.ks.gov.
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al I SaS Phone: 7852713100
1500 SW Arrowhead Road Fax: 785-271-3354
Topeka, KS 66604-4027 Corporation Commission hitp://kec ks.gov/
Jay Scott Emler, Chairman Sam Brownback, Governor
Shari Feist Albrecht, Commissioner
Pat Apple, Commissioner

MEMORANDUM

To:  Chairman Jay Scott Emler
Commissioner Shari Feist Albrecht
Commissioner Pat Apple

From: Jake Fisher, Litigation Counsel
Date: September 23, 2016
Re:  17- EPDE-079-COM

In the Matter of the Complaint Against Empire District Electric Company by
Brooke Lynn Sheppard and Ricky Dale Sheppard

EXECUTIVE SUMMARY

Ricky Dale Sheppard (Complainant) filed a Formal Complaint' wherein Complainant
alleged Empire District Electric Company (Empire) overbilled him for electric usage for
the months of January, February, and March, 2015. Litigation Staff recommends the
Commission accept the Formal Complaint, serve the Formal Complaint on Empire for an
Answer, and direct Commission Staff to investigate the matter.

BACKGROUND

On September 2, 2016, Complainant filed a Formal Complaint against Empire. In the
Formal Complaint, Complainant states he and his wife, Brooke, moved from their
residence at 2300 Sunset Dr., Baxter Springs, KS, on December 20, 20142 He states that
all circuit breakers in the home were turned off except for two (2) which powered a single
kitchen light and the home security system.’ Complainant further states all appliances
were removed and the power supply to the water heater and furnace were shut off.*
During this three (3) month period, Complainant states he was billed $1,145.71.° He
contacted Empire each month regarding his bill and then called on either March 4™ or 5,

'Complaint Against Empire District Electric Co. by Ricky Dale Sheppard (September 2, 2016) (Formal
Complaint).

’Formal Complaint at 1.

*Formal Complaint at 1.

*Formal Complaint at 1-2.

Formal Complaint at 3.



2015, and requested Empire to shut off the service to his home, which was done on
March 20, 2015.5

ANALYSIS

Upon the filing of a formal complaint, the Commission must determine, “whether or not
the allegations, if true, would establish a [prima] facie case for action by the commission
and whether or not the formal complaint conforms to the commission’s regulations.”” If
the Commission determines these conditions are satisfied, the Complaint is served on the
subject utility for an Answer.®

K.A.R. 82-1-220(b) requires formal complaints to satisfy three procedural requirements:

(1) Fully and completely advise each respondent and the commission as
to the provisions of law or the regulations or orders of the commission that
have been or are being violated by the acts or omissions complained of, or
that will be violated by the continuance of acts or omissions;

(2) set forth concisely in plain language the facts claimed by the
complainant to constitute the violation; and

(3) state the relief sought by the complainant.

The Formal Complaint plainly describes the facts and circumstances giving rise to the
complaint by the cost of the electric service charged to the Complainant for his vacant
residence by Empire.9 The Formal Complaint also states the relief sought.'
Complainant seeks an order from the Commission requiring Empire to refund the
$1,145.71 paid on account number 797145-41-680 on June 1, 2015, plus a refund of the
$400.00 deposit for his new account and a written apology from Empire.'!

The Formal Complaint does not expressly cite the provision(s) of law or the regulations
or orders of the Commission that have been or are being violated by the acts or omissions
of the utility. Therefore, the Formal Complaint does not comply with the procedural
requirement of K.A.R. 82-1-220(b)(1). However, the Commission should waive this
requirement.

The Commission has been given full power, authority and jurisdiction to supervise and
control the electric public utilities doing business in Kansas.!> The Commission is also
charged with ensuring utilities provide efficient and sufficient service at just and
reasonable rates and establish just and reasonable rules and regulations.”” Moreover, the
Commission is granted authority over each electric public utility’s equipment, manner of
conduct, and management to protect public safety; and shall inc}uire into any neglect or
violations of the laws of this state by any electric public utility."*

®Formal Complaint at 2.
'K.AR. 82-1-220(c).
314.

°Formal Complaint, 1-3.
4. at 6.

4. at 6.

K S.A. 66-101.

BK S.A. 66-101b.

MK .S.A. 66-101h.



In this instance, the Formal Complaint clearly implicates numerous provisions of law.
These include but are not limited to K.S.A. 66-101b and K.S.A. 66-101h. While the
Formal Complaint does not specifically identify the applicable laws, Litigation Staff
believes that based on the totality of the complaint, the Formal Complaint provides
sufficient detail to notify Empire and the Commission that the Complainant is asking the
Commission to exercise its authority and make determinations with regard to Empire
charging just and reasonable rates under Kansas law, as well as determine the utility’s
compliance with Commission regulations.

The detailed requirements of K.A.R. 82-1-220 are more restrictive than those required by
the Kansas Public Utilities Act and Kansas courts.'> Further, the public interest is not
served by dismissing the complaints of customers not represented by legal counsel for
deficiencies related to stringent procedural requirements.'® Therefore, because the
Formal Complaint substantially complies with the procedural requirements of K.A.R. 82-

1-220, Litigation Staff recommends the Commission waive the requirements of K.A.R.
82-1-220(b)(1) for good cause.

RECOMMENDATION
Litigation Staff recommends the Commission find:

- The Formal Complaint substantially complies with the procedural requirements of
K.A.R. 82-1-220;

- K.A.R. 82-1-220(b)(1) should be waived for good cause;
- The Formal Complaint establishes a prima facie case for Commission action;
- The Formal Complaint should be served upon Empire for an Answer; and

- Staff should be directed to investigate this matter and submit a Report and
Recommendation to the Commission.

BSee, K.S.A. 66-101e (the specific language of the statute allows for a complaint based solely on an
unreasonable practice, K.A.R. 82-1-220(b) places the additional burden of alleging a specific violation of
law, tariff or order which is not required by statute and may place an undue burden on complainants not
represented by legal counsel); See also, Boydston v. Bd. of Regents for State of Kan., 242 Kan. 94, 99, 744
P.2d 806, 811 (1987) (as long as the opponent is apprised of the facts that entitle the plaintiff to relief, it is
not necessary to spell out a legal theory of relief in the pleadings).

1°K.S.A. 66-155 obligates “the attorney of the corporation commission” to prosecute suits on behalf of
parties complaining of unjust discriminations by a public utility or other violations of the Public Utility Act.
Litigation Staff believes full representation of the Complainant in this case would be an unnecessary use of
Commission resources and is evidence of further good cause for the Commission to waive the requirements
of K.A.R. 82-1-220(b)(1) and K.A.R. 82-1-220(b)(3).



CERTIFICATE OF SERVICE

17-EPDE-079-COM
1, the undersigned, certify that the true copy of the attached Order has been served to the following parties by means of

Electronic Service on SEP 2 9 2018

JAMES G. FLAHERTY, ATTORNEY
ANDERSON & BYRD, L.L.P.

216 S HICKORY

PO BOX 17

OTTAWA, KS 66067

Fax: 785-242-1279
jflaherty@andersonbyrd.com

JAKE FISHER, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION
1500 SW ARROWHEAD RD

TOPEKA, KS 66604-4027

Fax: 785-2713354

j-fisher@kcc.ks.gov

ANGIE ULBRICH, MANAGER OFf CREDIT & COLLECTIONS
AND CUSTOMER SERVICE

EMPIRE DISTRICT ELECTRIC COMPANY

602 S JOPLIN AVE (64801

PO BOX 127

JOPLIN, MO 64802

Fax: 417-625-5169

aulbrich@empiredistrict.com

BROOKE LYNN SHEPPARD
RICKY DALE SHEPPARD
2300 SUNSET DRIVE
BAXTER SPRINGS, KS 66713
the3sheppards@gmail.com

IS/ DeeAnn Shupe

DeeAnn Shupe

MRMAILED
SEP 29 2016



