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&

In the Matter of the Application of Kansas )
City Power & Light Company to Modify Its ) Docket No. 10-KCPE-415-RTS
Tariffs to Continue the Implementation of Its )
Regulatory Plan. )

CURB’S REPLY TO
KCPL’S RESPONSE TO
PETITIONS FOR RECONSIDERATION
The Citizens’ Utility Ratepayer Board (CURB), pursuant to the Commission’s December 10,
2010, Order Setting Schedule on Petitions for Reconsideration and/or Clarification and Taking

Judicial Notice, files its Reply to KCPL’s Response to Petitions for Reconsideration. In support of

its Reply, CURB states as follows:

L. INTRODUCTION.

1. In the KCPL’s Response to Petitions for Reconsideration (KCPL’s Response), KCPL
states that “the purpose of a petition for reconsideration is not to give the party ‘another bite at the
apple’ or to re-raise or re-argue the points that were previously raised by the party in its post-hearing

»1 However,

brief, and which were clearly weighed and decided upon in the Commission’s Order.
this is exactly what KCPL did in its Petition for Reconsideration (PFR) and again in KCPL’s
Response.

2. CURB’s decision not to address each assertion contained in KCPL’s Response should
not be construed as a concession to any argument made by KCPL. Likewise, CURB’s decision not

to respond to Staff’s Response to Petitions for Reconsideration should not be construed as a

concession to any argument made by Staff that may be contrary to positions take by CURB.

! KCPL Response, ¥ 4.



IL. THE COMMISSION SHOULD RECONSIDER OR CLARIFY ITS DECISION
REGARDING RATE CASE EXPENSE.

3. With respect to CURB’s request that the Commission reconsider its decision on rate
case expense, KCPL again argues that the Commission followed the process or “precedent” that the
Commission has utilized in the past when handling the issue of rate case expense2 without any
citation to demonstrate the purported process referenced by KCPL.? KCPL has failed to demonstrate
that the Commission has deviated from any established process or precedent regarding proof of rate
case expense.

4. However, even if the standard of proof required by the Commission for rate case
expense could be interpreted as a new or different procedure, the Commission’s decision to use well-
established law regarding fees and expenses is supported by substantial competent evidence and was
adequately explained by the Commission. Kansas courts recégnize that regulatory bodies may
change positions on an issue if the new position is supported by substantial competent evidence, as
long as the agency explains the basis for changing its position.*

5. However, as occurred in Western Resources, Inc.,” KCPL has failed to establish the
KCC has deviated from any prior order or policy. It is noteworthy that KCPL has failed to reference
even one prior order which it believes is inconsistent with the Commission’s Order in this case.

6. KCPL further argues that the Commission’s award of $5.6 million in rate case
expense based on summarized, estimated, and unsupported information submitted by the Company is

appropriate and not erroneous because the Order notes the Commission relied upon: (1) “its

2KCPL Response, 127. See also, KCPL PFR, 1 134.
3 See, CURB Response, ¥ 32.
* Western Resources, Inc. v. Kansas Corp. Comm’n, 30 Kan. App. 2d 348, 360, 42 P.3d 162 (2002).
5
Id.



expertise in reviewing rate case expense costs to determine what expenses were prudent and are just
and reasonable to recover from ratepayers,” (2) “KCPL’s responses to Data Requests 554 and 555
inquiring about rate cases expenses,”, and (3) various other cases.” As discussed in CURB’s PFR,
the Commission’s reliance on its expertise and the summarized, estimated, and unsupported

information submitted by KCPL in the data requests provided after the discovery deadline had

expired, after the hearing, after the record had been closed. and after briefs had been filed is

erroneous and constitutes a denial of due process.’

7. Contrary to KCPL’s statement that the Commission “examined substantial competent

evidence to determine that at least the approved amount of rate case expense was prudent,” the
Commission clearly and repeatedly made findings demonstrating the evidence submitted by KCPL in

support of rate case expense was not substantial competent evidence:

e The Commission’s attempt to “determine rate case expense was hampered by a lack of
detailed information in the record.”

» Information about the time and amount of services rendered, the general nature and character
of the services revealed by the invoices, whether attorneys or consultants presented testimony
or other tangible work product that was made a part of the record, the nature and importance
of the litigation, and the degree of professional ability, skill, and experience called for and
used during the course of the proceeding was “not contained in this record.”™®

e “KCPL submitted summarized total expenses to September 30, 2010, and estimated expenses
until the end of this proceeding. The documentation to support these estimates contains very
little detailed information that would enable the Commission to make an individualized
review of charges by specific consultants and attorneys. In fact, documentation presented for

some vendors, including law firms, provides nothing by which to determine total hours,
hourly rates, subject matter addressed, ete.”!!

§ KCPL Response, 130, citing the Commission’s Order, p. 89.

7 CURB PFR, 19 1-17.

# KCPL Response, 132 (emphasis added).

? Order, p. 88. (emphasis added).

1 Order, pp. 88-89, citing: In re Union Electric Co., 2010 WL 1178770, at 7; State ex rel. GS Technologies Operating
Co., Inc. v. Public Service Comm'n, 116 S.W.3d 680, 693 (Mo App. 2003); Westar Energy, _ Kan. App.2d __ , |
235 P.3d 515, 529 (2010); Kansas Rules of Professional Conduct (KRPC) 1.5(a) (2009 Kan. Ct. R. Annot. 460).

" Order, p. 89. (emphasis added).



e “[BJecause a detailed record is not available, the Commission is not able to evaluate specific
amounts that should be allowed for each consultant or attorney.”'

e “The Commission has reviewed estimates from the numerous expert consultants KCPL used
in this case.”

¢ In considering attorney fees, the Commission was particularly struck by the lack of detail
defining services performed by the numerous attorneys that made_no appearance in this
proceeding. Information was not provided that would have allowed the Commission to
determine an appropriate hourly rate or number of hours expended by attorneys involved in
this case. Invoices from some firms reflected charges for multiple attorneys working on
multiple projects for KCPL. with a portion attributed to this proceeding but no explanation
about how that amount was determined.”"*

e “The Commission found estimated charges for some legal services particularly
disconcerting.”"

e “The Commission is also concerned that, based upon review of a small number of invoices,
that errors exist in KCPL's estimate of costs. ... Although this is not a significant amount,
the Commission is concerned other errors are contained in KCPL's statement of rate case
expense.”'®

e “Even though the issues were complex, the Commission finds it unreasonable to require
ratepayers to be responsible for the entire rate case expense costs being sought by KCPL.
The Commission is particularly concerned about requiring ratepayers to pay such high legal
costs when no opportunity is available to review the services rendered to evaluate whether
law firms agiusted charges for duplication of services of multiple attorneys when setting
their fees.”

8. KCPL argues the interim rate relief mechanism ordered by the Commission “is a

more reasonable approach” “if the issues raised in its Petition are addressed.”'®

However, noticeably
lacking from KCPL’s response is any indication that it would not consider any subsequent downward
adjustment to its rate case expense in a subsequent rate case to constitute retroactive ratemaking.'®

9. The Company’s failure to address the retroactive ratemaking issue is understandable -

KCPL seeks to “have its cake and eat it too.” KCPL is perfectly content to have the Commission’s

2 1d., at p. 90. (emphasis added).

" Id,, at p. 91. (emphasis added). Parties to this proceeding were not provided any opportunity to investigate, cross
examine, brief, or argue whether these estimates were duplicative or prudent.

" Id., at p. 92. (emphasis added).

" Id., at p. 93. (emphasis added).

% d. (emphasis added).

" Id., at pp. 94-95. (emphasis added).

“Id., at 143,

Y Id., at 19 39-44.
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award of $5.6 million in rate case expense be considered interim. This will give the Company the
opportunity to seek to have the $5.6 million amount increased in a subsequent rate case. More
importantly, in the event the $5.6 million award is reduced in a subsequent rate case, the Company
will then cry “foul” and claim retroactive ratemaking. It is this very scenario that CURB seeks to
avoid in seeking reconsideration of the interim aspect of the Commission’s rate case expense award.
III. THE COMMISSION SHOULD RECONSIDERITS DECISION TO ALLOW KCPL’S

ACCUMULATED DEFERRED INCOME TAX ADJUSTMENT (ADIT).

10.  KCPL’s response to this issue fails to address the substantial competent evidence
submitted by CURB regarding the agreement between the parties on ADIT in the last rate case, nor
support its baseless allegation that the Commission made some type of negative finding regarding the
“demeanor of witnesses™*" during the evidentiary hearing. CURB was not a party to the 1025 S&A,
is not bound by the 1025 S&A. More importantly, the parties clearly negotiated a written description
of how the KCPL and the parties to the subsequent rate case settlements intended the PTPP to affect

rate base and overall revenue requirements within the context of this rate case.”

IV.  THE COMMISSION SHOULD RECONSIDER ITS DECISION TO ADOPT KCPL’S
HANDY-WHITMAN INDEX FOR GENERATION/PRODUCTION MAINTENANCE
EXPENSE.

11.  KCPL misconstrues both the argument made by CURB and the rationale used by

FERC in determining that the Handy-Whitman Index specifically supplies a known and unbiased

adjustment factor in some instances where figures are not subject to a full review.”** Consistent with

% KCPL Response, 11 46, 49.

2 Tr. Vol. 2, p. 387, lines 2-25, p. 388, line 1; Hearing Exh. 34, Schedule CBG-2; Crane D., p. 48, lines 15-21, p.
49, lines 1-13) (emphasis added).

2 Order, p. 51. (emphasis added).



FERC’s rationale, CURB’s argument is that “the figures submitted by KCPL for
generation/production maintenance expense were subject to a full review” and that the “Company’s
proposal to adjust historic costs by the Handy Whitman Index factors is not supported by this full
review.”?

12. The full review and analysis of the Company’s historic generation/production
maintenance costs performed by Andrea Crane establishes that using the actual test year costs is
more reasonable than utilizing the Handy-Whitman Index. Both the up and down fluctuations of the
Company’s historic steam maintenance costs and the fact that the actual test year costs were
relatively close to the seven-year average support this conclusion.™

13.  Contrary to KCPL'’s continued assertion, the analysis referenced by KCPL was not a
“study” as the Company asserts, but merely a sample without any supporting parameters.*

14.  CURB therefore respectfully requests that the Commission reconsider its decision
finding the use of the Handy-Whitman Index appropriate for normalizing KCPL’s
generation/production maintenance expense and adopt CURB’s recommended adjustment for
generation/production maintenance expense shown in Schedule ACC-32.%

V. THE COMMISSION SHOULD RECONSIDER ITS DECISION TO AMORTIZE SO,

EMISSION ALLOWANCE PROCEEDS OVER A 22-YEAR PERIOD.

15. KCPL’s Response fails to acknowledge that the Commission’s decision is based upon

its underlying erroneous conclusion that prior agreements contained a “condition that the parties

* CURB PFR, 1 40.

* Crane D., p. 81, lines 17-21, p. 82, lines 1-9; CURB PFR, 141.
“Tr. Vol. 11, pp. 2514-2516.

% Crane D., p. 83, lines 4-9.
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would renegotiate™ the 22-year amortization period.*’ This finding by the Commission is erroneous,
and KCPL’s response fails to dispute this, but instead admits the parties agreed that the amortization
period would be determined in this case based on the recommendation of the parties.

16.  The S&A'’s in the 905 Docket and 246 Docket rate cases did not provide that the
amortization of the regulatory liability for SO, emission allowance proceeds would be renegotiated,
but instead stated that the SO, emission allowance proceeds would be “amortized over a time period
to be determined in the 2009 rate filing” and “amortized over a time period to be determined in the
Company’s next rate case.™ |

17.  The parties’ agreement that a term would be determined in a subsequent proceeding
did not constitute an agreement to renegotiate the term; it simply indicated the term would be
determined in the subsequent proceeding. This determination would be made by the Commission,
whether by approving a negotiated agreement or deciding the issue after considering evidence
submitted by opposing parties. Here, the parties could not agree, and the Commission was required
to make the decision based upon the evidence before it. Instead, the Commission erroneously
concluded the prior agreements required a negotiated solution rather than deciding the issue based
upon the evidence in the record.

18.  Rather than consider the evidence submitted by the parties, the Commission’s Order

fails to even discuss the factors cited by CURB as to why a 10-year amortization is more reasonable

than a 22-year period proposed by the Company. Instead, the Order merely contains the unsupported

7 Order, pp. 53-54. (emphasis added).

% Joint Stipulation and Agreement, KCC Docket No. 07-KCPE-905-RTS, p. 10; Crane D., pp. 76-77.1 Post Hearing Brief
of Kansas Power & Light Company (KCPL Brief), 1369; Crane D., pp. 76-77; Joint Stipulation and Agreement, KCC
Docket No. 09-KCPE-246-RTS, ¥ 27. (emphasis added).



conclusion that the Commission was more persuaded by KCPL’s proposal to amortize the proceeds
over 22-years.”

19.  CURB respectfully requests that the Commission reconsider its decision to amortize
SO; emission allowance proceeds over a 22-year period rather than the 10-year period proposed by

CURB. The Commission’s decision is contrary to the evidence, erroneous, >’

unreasonable, arbitrary
and capricious,’’ and not based on substantial competent evidence when viewed in light of the record

as a whole.*

V1. CONCLUSION.

20.  CURBrequests that the Commission reconsider the portions of its order (a) approving
rate case expenses, (b) granting KCPL’s Accumulated Deferred Income Tax Adjustment, (c)
adopting the Handy-Whitman Index for KCPL’s generation/production maintenance expense, and (d)

amortizing KCPL’s SO; emission allowance proceeds over a 22-year period.

Respectfully submitted,

A

rrick #

itizens’ Utility Ratepayer Board
1500 SW Arrowhead Road
Topeka, KS 66604

(785) 271-3200

(785) 271-3116 Fax

¥ Order, pp. 53-55.

O K.S.A. 77-621(c)(4).
1 KS.A. 77-621(c)(8).
ZKS.A. 77-621(c)(7).
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VERIFICATION
STATE OF KANSAS )
) ss:
COUNTY OF SHAWNEE )
I, C. Steven Rarrick, of lawful age, being first duly sworn upon his oath states:
That he is an attorney for the Citizens’ Utility Ratepayer Board; that he has read the
above and foregoing document, and, upon information and belief, states that the matters therein

appearing are true and correct.

*

e K

C.S n Rarrick

SUBSCRIBED AND SWORN to before me this Qg day of December, 2010.

“h. DELLA J. SMITH //ZZ/ /
\ Notary Public - State of Kansas] / ﬁ—-'——\

My At Expites January 26, 201 Notary ﬁubhc

My Commission expires: 01-26-2013.



CERTIFICATE OF SERVICE

10-KCPE-415-RTS

I, the undersigned, hereby certify that a true and correct copy of the above and
foregoing document was placed in the United States mail, postage prepaid, electronic
service, or hand-delivered this 22nd day of December, 2010, to the following:

* JAMES G. FLAHERTY, ATTORNEY
ANDERSON & BYRD, L.L.P.

216 SOUTH HICKORY

PO BOX 17

OTTAWA, KS 66067

Fax: 785~242-1279
jflaherty@andersonbyrd.com

JAMES R. WAERS, ATTORNEY

BLAKE & UHLIG PA

SUITE 475 NEW BROTHERHOOD BLDG
753 STATE AVE.

KANSAS CITY, K8 66101

Fax: 913-321-2396
jrw@blake-uhlig.com

* GLENDA CAFER, ATTORNEY
CAFER LAW OFFICE, L.L.C.
3321 SW 6TH STREET
TOPEKA, KS 66606

Fax: 785-271-9993
gcafer@sbcglobal.net

* KELLY WALTERS, VICE PRESIDENT
EMPIRE DISTRICT ELECTRIC COMPANY
602 S JOPLIN AVE (64801)

PO BOX 127

JOPLIN, MO 64802

Fax: 417-625-5173
kwalters@empiredistrict.com

* DAVID WOODSMALL, ATTORNEY
FINNEGAN CONRAD & PETERSCN LC
1209 PENNTOWER OFFICE CENTER
3100 BROADWAY

KANSAS CITY, MO 64111

Fax: 816-756-0373
dwoodsmall@fcplaw.com

JERRY ARCHER, BUSINESS MANAGER
IBEW LOCAL UNION NO. 1613

6900 EXECUTIVE DR

SUITE 180

KANSAS CITY, MO 64120
locallél3@earthlink.net

MICHAEL E. AMASH, ATTORNEY
BLAKE & UHLIG PA

SUITE 475 NEW BROTHERHOOD BLDG
753 STATE AVE.

KANSAS CITY, KS 66101

Fax: 913-321-2396
mea@blake-~uhlig.com

STACI OLVERA SCHORGL, ATTORNEY
BRYAN CAVE LLP

1200 MAIN STREET

SUITE 3500

KANSAS CITY, MO 64105

Fax: 816-855-3604
soschorgl@bryancave.com

* BLAKE MERTENS

EMPIRE DISTRICT ELECTRIC COMPANY
602 S JOPLIN AVE (64801}

PO BOX 127

JOPLIN, MO 64802

Fax: 417-625-5169
bmertensfempiredistrict.com

* C. EDWARD PETERSON, ATTORNEY
FINNEGAN CONRAD & PETERSON LC
1209 PENNTOWER OFFICE CENTER
3100 BROADWAY

KANSAS CITY, MO 64111

Fax: 816-756-0373
epetersffcplaw.com

DARRELL MCCUBBINS, BUSINESS MANAGER

IBEW LOCAL UNION NO. 1464
PO BOX 33443

KANSAS CITY, MO 64120
Fax: 816-483-4239
localldbd4@aocl.com

BILL MCDANIEL, BUSINESS MANAGER
IBEW LOCAL UNION NO. 412

6200 CONNECTICUT

SUITE 105

KANSAS CITY, MO 64120

Fax: 816-231-5515
bmcdaniel4l12@msn.com
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* LEO SMITH, BOARD OF DIRECTORS
INTERNATIONAL DARK SKY ASSOCIATION
1060 MAPLETON AVENUE

SUFFIELD, CT 06078

leo@smith.net

*# CURTIS D. BLANC, SR. DIR. REG. AFFAIRS
KANSAS CITY POWER & LIGHT COMPANY

ONE KANSAS CITY PLACE

1200 MAIN STREET {(64105)

P.O. BOX 418679

KANSAS CITY, MO 64141-9679

Fax: 816-556-2787

curtis.blanc@kcpl.com

* ROGER W. STEINER, CORPORATE COUNSEL
KANSAS CITY POWER & LIGHT COMPANY

ONE KANSAS CITY PLACE

1200 MAIN STREET  (64105)

P.O. BOX 418679

KANSAS CITY, MO 64141-9679

Fax: 816-556-2787
roger.steiner@kepl.com

* DANA BRADBURY, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD ROAD

TOPEKA, KS 66604-4027

Fax: 785~271-3167
d.bradbury@kcc.ks.gov

*%%% Hand Deliver ***%*

* MATTHEW SPURGIN, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD ROAD

TOPEKA, K8 66604-4027

Fax: 785-271-3167
m.spurgin@kcc.ks.gov

*x** Hand Deliver *»xx*

* JOHN P. DECOURSEY, DIRECTOR, LAW
KANSAS GAS SERVICE, A DIVISION OF ONEOK,
INC.

7421 W 129TH STREET STE 300 ({(66213)

PO BOX 25957

SHAWNEE MISSION, KS 66225-9835

Fax: 913-319-8622

jdecourseytkgas.com

* ROBERT WAGNER, PRESIDENT, BOARD OF
DIRECTORS

INTERNATIONAL DARK SKY ASSOCIATION
9005 N CHATHAM AVENUE

KANSAS CITY, MO 64154

rwagner@eruces . COm

DENISE M. BUFFINGTON, CORPORATE COUNSEL
KANSAS CITY POWER & LIGHT COMPANY

ONE KANSAS CITY PLACE

1200 MAIN STREET (64105)

P.O. BOX 418679

KANSAS CITY, MO 64141-9679

Fax: 816-556-2787
denise.buffingtonékcpl.com

* MARY TURNER, DIRECTOR, REGULATORY AFFAIRS
KANSAS CITY POWER & LIGHT COMPANY

ONE KANSAS CITY PLACE

1200 MAIN STREET (64105)

P.O. BOX 418679

KANSAS CITY, MO 64141-9679

Fax: 816~556-2110

mary.turner@kcpl.com

* PATRICK T SMITH, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD ROAD

TOPEKA, KS 66604-4027

Fax: 785-271-3167

p.smith@kcc.ks.gov

**%* Hand Deliver **x*

* W. THOMAS STRATTON, JR., CHIEF LITIGATION
COUNSEL

KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD ROAD

TOPEKA, K8 66604-4027

Fax: 785-271-3167

t.stratton@kcc.ks.gov

*x#*%% Hand Deliver x#*%*

* WALKER HENDRIX, DIR, REG LAW

KANSAS GAS SERVICE, A DIVISION OF ONEOK,
INC.

7421 W 129TH STREET STE 300 (66213)

PO BOX 25957

SHAWNEE MISSION, K8 66225-9835

Fax: 913-319-8622

whendrix@oneok.com


mailto:whendrix@oneok.com
mailto:t.stratton@kcc.ks.gov
mailto:p.smith@kcc.ks.gov
mailto:mary.turner@kcpl.com
mailto:denise.buffington@kcpl.com
mailto:rwagner@eruces.com
mailto:jdecoursey@kgas.com
mailto:m.spurgin@kcc.ks.gov
mailto:d.bradbury@kcc.ks.gov
mailto:roger.steiner@kcpl.com
mailto:curtis.blanc@kcpl.com
mailto:leo@smith.net

CERTIFICATE

OF SERVICE

10-KCPE-415~RTS

* JO SMITH, SR OFFICE SPECIALIST

KANSAS GAS SERVICE, A DIVISION OF ONEOK,
INC.

7421 W 129TH STREET STE 300 (66213)

PO BOX 25957

SHAWNEE MISSION, KS 66225-9835

Fax: 913-319-8622

josmith@oneok.com

* FRANK A. CARO, JR., ATTORNEY
POLSINELLI SHUGHART

6201 COLLEGE BLVD

SUITE 500

OVERLAND PARK, KS 66211

Fax: 913-451-6205
fcarolpolsinelli.com

* JAMES P. ZAKOURA, ATTORNEY
SMITHYMAN & ZAKOURA, CHTD.
7400 W 110TH STREET

SUITE 750

OVERLAND PARK, KS 66210

Fax: 913-661-59863
jim@smizak-law.com

* ANNE E. CALLENBACH, ATTORNEY
POLSINELLI SHUGHART

6201 COLLEGE BLVD

SUITE 500

OVERLAND PARK, KS 66211

Fax: 913-451-6205
acallenbaché@polsinelli.com

* REID T. NELSON

REID T. NELSON

D/B/A ATTORNEY AT LAW
3021 W 26TH STREET
LAWRENCE, KS 66047
rnelson@sbids.state.ks.us

Della Smith

* Denotes those receiving the Confidential
version
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