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) 
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) 
) 
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NOTICE OF FILING OF STAFF'S REPORT & RECOMMENDATION 

COMES NOW, the Staff of the Kansas Corporation Commission (Staff and Commission, 

respectively), and files its Report and Recommendation regarding Kansas Gas Service's, a 

Division of ONE Gas, Inc. (KGS), Application for an Extension of its Certificate and Authority 

to provide service in an additional designated area in Johnson County, Kansas. The Application 

of KGS was precipitated by a request from a customer in one of the tracts of land that is building 

a new home and desires gas service. The tracts of land described in the Application are as 

follows: 

• Tract 1: West Half (W2) of the Southeast Quarter (SE4) of Section 36, Township 

14 South, Range 24 East, approximately 80 acres; and 

• Tract 2: Northwest Quarter (NW4) of the Northeast Quarter (NE4) of Section 1, 

Township 15 South, Range 24 East, approximately 40 acres. 

The territory in question is presently certificated by Atmos Energy; however, Atmos has 

no gas infrastructure within several miles of the proposed building site. Atmos has filed a 

Protest regarding KGS' Application, alleging the Application would result in a dually certified 
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territory. To date, the parties have been unable to reach a resolution regarding the Application; 

as such, Staff recommends the following: 

• The Commission issue a customer-specific certificate to KGS to continue serving 

the customer requesting service; 

• The Commission issue a Certificate of Convenience and Necessity to KGS for the 

East Half of Tract 1, namely, the East Half of the West Half of the Southeast 

Qum1er of Section 36, Township 14 South, Range 24 East; and 

• The Commission cease the Certificate of Convenience and Necessity for Atmos in 

the East Half of Tract 1, namely, the East Half of the West Half of the Southeast 

Quarter of Section 36, Township 14 South, Range 24 East. 

WHEREFORE, Staff submits it's Report and Recommendation for Commission review 

and consideration and for such other relief as the Commission deems just and proper. 
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In the Matter of the Application of Kansas Gas Service, a Division of ONE Gas, 
Inc., for an Extension of its Certificate of Convenience and Necessity to Provide 
Service as a Natural Gas Public Utility in an Additional Designated Area in Johnson 
County, Kansas. 

EXECUTIVE SUMMARY 

In the subject Docket, Kansas Gas Service, a Division of ONE Gas, Inc. (KGS) filed an 
Application for Certificate of Convenience and Necessity ( COC) for two small tracts of land in 
Johnson County, Kansas. The Application was precipitated by a request from a customer in one 
of the tracts of land that is building a new home and desires gas service. The territory in question 
is presently certificated to Atmos Energy (Atmos); however Atmos has no gas infrastructure 
within several miles of the proposed building site. Atmos has filed a Protest regarding this 
Application which would dually certify Atmos and KGS in the requested territory. Rather than 
create a dual certification, Atmos requests the Commission, either through mediation or order, 
request that the two gas utilities exchange like-kind service territories to allow economical 
service to be provided to the new residential customer that is the subject matter of the 
Application. 

Staff has met with Atmos and KGS in an attempt to reach a settlement in this matter. After 
several attempts, Staff concludes a settlement in this matter may not be possible. Because of 
KGS's unwillingness to exchange portions of service territory in this case and Atmos' inability 
to economically serve the prospective customer, Staff recommends the east half of Tract 1 as 
described below be certificated to KGS and the Atmos Certificate in east half of Tract 1 should 
be ceased. Regarding Tract 2 as described below, Staff recommends KGS receive a customer­
specific Certificate to serve the one existing KGS customer in that tract. 



Staff believes this solution will provide for the immediate service needs of the one existing and 
one new customer. The solution also will allow Atmos additional time to evaluate the expansion 
of its infrastructure to serve customers in the area. 

BACKGROUND: 

The territory in question is located in southern Johnson County, Kansas, along the boundary 
between the certified territories of KGS and Atmos. As shown in Staff Exhibit 1, the two tracts 
of property in the Application are described as follows: 

Tract 1: West Half (W2) of the Southeast Quarter (SE4) of Section 36, Township 14 South, 
Range 24 East, approximately 80 acres; and 

Tract 2: The Northwest Quarter (NW4) of the Northeast Quarter (NE4) of Section 1, Township 
15 South, Range 24 East, approximately 40 acres. 

On July 6, 2018, KGS filed the above captioned Application requesting a natural gas Certificate 
for the above described tracts in Johnson County. In addition to the property of the customer in 
Tract 1 that is requesting service, KGS requested a certificate for the west half of Tract 1, which 
contains one single family residence. To Staffs knowledge, the existing residence in Tract 1 is 
not requesting natural gas service at this time. As shown in Staff Exhibit 1, KGS is also 
requesting a Certificate for the 40 acres designated by Staff as Tract 2. Although this property is 
located in Atmos certificated territory, KGS has been serving one residential customer in the 
center of this tract since 1970.1 The natural gas main providing service to this customer ends 
approximately 600 feet east of the KGS/Atmos territory boundary, and the customer's meter is 
located at this point. Approximately 1000 feet of customer owned piping crosses the utilities' 
territory boundary and provides service to the customer in Tract 2. 

In discussions with Atmos, Staff has learned the nearest source of gas supply from the Atmos 
system is at least 2.5 to 3 miles west of the customer requesting service. The housing density in 
the Atmos territory in the immediate area appears to consist of residential homes with relatively 
large acreages associated with each home. The Atmos certificated territory south and west of the 
prospective customer is undeveloped land. On the other hand, the KGS certificated territory to 
the east of the prospective customer is on the outskirts of the town of Stillwell and has been 
developed with single family housing subdivisions. Directly south of Tract 2 is a 40-acre tract 
with approximately 32 single family residential homes which are served by KGS. This tract 
originally was certificated to an Atmos predecessor company, Union Gas System (Union Gas) in 
Docket 69,286-U in October of 1962; however, in 1978, Union Gas petitioned the Commission 
to cancel its Certificate to serve the 40-acre tract because service from Union Gas would require 
building over seven miles of gas main. Exhibit 2 provides a copy of Union Gas' cover letter that 
accompanied its 1978 Application to Cease. 

Exhibit 1 also shows a portion of the natural gas certificated territory in this portion of southern 
Johnson County that was granted to Union Gas in October of 1962. Exhibit 3 provides a copy of 
the Union Gas Application and the Certificate granted by the Commission. The original 
Certificate permitted Union Gas "to transact the business of a gas public utility in the territory 

1 Response to Staff Data Request 1. 
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described".2 Although Union Gas requested special rate treatment to extend facilities in the 
requested area, 3 the Commission did not address this request. Other than the request for special 
rate treatment, Union Gas provided no plan in the Docket demonstrating how ( or when) the 
applicant planned to provide service throughout the territory requested. 

In its Protest, Atmos points out that in the past, there have been many territory border 
modifications that have occurred in which the utilities agreed to exchange territory and such 
changes have been approved by the Commission. Staff points out that in the dockets cited by 
Atmos, the parties reached agreement without the Commission determining the fairness of the 
territory swap or mandating which territories were to be exchanged. In eastern Johnson County, 
Staff estimates KGS and Atmos have at least 50 miles of common boundary between the 
certificated territories of the two utilities. 

ANALYSIS: 

Although it is a rare occurrence, the Commission has the authority to issue dual natural gas 
certificates, if it finds the issuance of dual certificate to be in the interest of promoting the public 
convenience and necessity in providing natural gas service. In the recent past, dual certificates 
for natural gas service have been issued by the Commission in rural southwest Kansas to provide 
natural gas service to irrigation wells. The Commission has also issued customer-specific dual 
certificates allowing utilities to serve single customer locations within the territory of other 
utilities when the originally certified utility had no infrastructure available to serve the customer. 

Intuitively, dual certificates lead to economic waste when duplicate distribution systems are built 
into an area where only one system would be sufficient to provide service. Because natural gas 
systems are buried, the close proximity of multiple underground buried gas lines also increases 
the risk to public safety from excavation activity and leak response. In Staffs view, as the 
customer density increases, the safety risk and the possibility of duplicate facilities also 
increases. For the above reasons, the Commission has not issued dual certificates in relatively 
urban areas since parts of Wichita and Sedgwick County were dually certificated in the 1930s. 

For the above stated reasons, Staff recommends the Commission continue with the policy that 
only one utility be allowed to provide service in a given territory unless specific conditions 
indicate special considerations for dual certification. Although the area in question is still very 
rural in nature, the development ofJohnson County would indicate the area will more than likely 
be developed at some point in the future. In this Docket, Staff recommends KGS be granted a 
Certificate to serve the east half of Tract 1. In keeping with the policy that only one utility serve 
a given territory, Staff also recommends the Commission modify Atmos' Certificate to remove 
the east half of Tract 1 from its certificated area. 

Although the Commission previously has granted Atmos predecessor companies permission to 
provide retail natural gas service to Tracts 1 and 2, neither Atmos nor its predecessors have taken 
advantage of this grant from the Commission. Clearly, Union Gas' statement from 40 years ago 
that gas service to the area would be inordinately expensive and economically unfeasible still 
holds true today from Atmos' perspective. Staff contends a COC is granted by the Commission 
to enhance the public convenience and necessity of providing natural gas service. In doing so, 

2 Docket 69,286-U, Certificate. 
3 Docket 69,286-U Amended Application for a Certificate, October 8, 1962. 
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the Commission provides an opportunity to the grantee to expand its business without concern 
for competition and with the understanding the utility will meet the Commission's goal of 
providing for the convenience and necessity of gas service. In granting a COC, the Commission 
does not guarantee the utility the exclusive right to provide service even when it is unable to or 
does not wish to provide such service. In other words, Staff views a COC in the context of a 
license granted to the utility rather than a property right, and modification of that license ( with or 
without the concurrence of the affected utility) does not constitute a taking ofreal property. In 
any event, forfeiture of Atmos' Certificate in this case would not constitute a "property takings" 
because without infrastructure or plans for investment, there is simply no property to take. 

Regarding the existing KGS customer located in Tract 2, Staff recommends the Commission 
grant KGS a customer-specific Certificate to continue serving the existing gas customer in this 
location. Although the service territories of KGS and Atmos would be dually certificated for this 
one customer, Staff believes such a Certificate is appropriate in this case. It is Staffs 
understanding that KGS has served this customer since 1970. Although the meter for this 
customer is located in KGS's territory, the customer has elected to install customer-owned piping 
to connect its house to the KGS meter. In this case, Staff assumes the customer-owned piping is 
located on property owned by the customer as is required by the KGS tariff. Although Staff does 
not view it as appropriate for a customer to construct infrastructure into another utility's territory 
to acquire service, Staff notes the customer obviously was not attempting to avoid taking service 
from Atmos because Atmos has no infrastructure in the area. Although such service is irregular, 
Staff notes the customer has used this arrangement for the last 48 years. Rather than assign the 
Tract 2 service territory to KGS, Staff recommends KGS be allowed to continue serving its 
single customer. A customer-specific dual Certificate in this case will allow Atmos the 
opportunity to develop infrastructure into the area to serve future development needs. 

RECOMMENDATION: 

Staff recommends the following: 

• The Commission issue a customer-specific certificate to KGS to continue serving the 
customer at 9225 West 191 st Street Overland Park, Kansas. 

• The Commission issue a Certificate of Convenience and Necessity to KGS for the east 
half of Tract 1 shown in Exhibit 1. Namely, the East Half of the West Half of the 
Southeast Quarter of Section 36, Township 14 South, Range 24 East. 

• The Commission cease the Certificate of Convenience and Necessity for Atmos in the 
east half of Tract 1 shown in Exhibit 1. Namely, the East Half of the West Half of the 
Southeast Quarter of Section 36, Township 14 South, Range 24 East. 

The Commission action date is January 1, 2019. 
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WILLI.Mt H; ·REEDEIJ: 
··Vl~E.PRES.IOEIIIT ANO GENERAL(9UNSEL 

Mr. Ward Salisbury 

.,. • ~ ":,~:;~ ! ~ :'?_.-,,,~ 

UNl;ON-G~~t:-SYSTE~i';IN ,' 
INDEPEN~ENCE, KANSAS 

Kansas Corporation Commission 
State Office Building 
Topeka, Kansas 66606 

Dear Mr. Salisbury: 

September. .20~ ''.i-1:~}'.J',8, 

I am mailing to you six executed copies of a Joint Application of 
Union Gas System, Inc. ("Union Gas") and The Gas Service Company, Inc. 
(" Gas Service"). 

The Joint Application requests an order from the Commission· 
permitting Union Gas to decertify a certain described area in Johnson 
County;. Kansas and to permit certification of such area by Gas Service. 

Approximately two months ago Mr. Gordon Miller, a single· family 
housing developer in Johnson County, Kansas, requested natural gas service, 
for a 22-single family housing development, from Union Gas in the area 
Union Gas is seeking authority for decertification. For Union Gas to be able 
to provide natural gas service to this area would require the c:-:,nstrucUon 
of 7. 25 miles of pipe ranging in size from 2-inch to.4-inch at a costof 
about $~i9, 9~0, exclusive of the cost of piping. the development.,,which ·haa: 
been ~slim1;1ted to be approximately $12,500. Since the construction of ttle 
7. 25 miles is in a sparcely populated area of Johnson County. Kansas -tliere 
is little likelihood additional customers would be added to the distribut-ion 
line prior to reaching Mr. Miller's single family housing project, hence.f. . 
natural gas service to Mr. Miller's project would be inordinately expenslv.~ and 
economically unfeasible. 

Union Gas approached Gas Service because Gas Service was pr9yJd.ing 
natural gas service to Mr. Miller's development located contiguous to't~e 
area Union Gas is seeking decertification to determine whether or not:Gas 
Service would be willing to provide natural gas service to Mr. Miller's 
single family housing project should Union Gas decertify the area and cer­
tification would be approved by the Kansas Corporation Commission, to the 
Gas Service. Accordingly the filing of this Joint Application by Union Gas 
and Gas Service. 
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amending anl!I su.p!'!.·r.,{!l,ding·' t_h.e metes. an.Ii hound·s dsst,;l.'i;,ri:d.'.oii 

:;',•}\% 
attached ·to i.ts originaq .. _·a·ppl.ication h.eretofo1-:e f1;I,.e.i:l 

June 1.9, 1962. 

Aot.ENtlED D:E,SCR1PT10?~ OF A.'.R'iiiAS IN WHICH AP·PLTeANT KEQUES!fS 
A CEllT !FICATE OF· C-(;)NVEN IENG·E AND AUTH0Wi:1.''( 

Beginning at a point 2040 feet east of the southwest corner 
0£ Section 18, Township 15 South, Range 24 East; 
thence east 5 1/4 ffliles; thence north 11 miles; th2nce 
west 4 1/4 miles; thence south 4 1/2 miles; thence 
west 1 mile; thence south e 1/2 miles to the point 
of beginning, all in Johnson County, Kansas. 

Beginning at the southwesf,,,corner of Section 18; 
'!'own ship 15 s•ou-t;h, Range ,::l:f.-:S11st; thence east 3 1/2 
miles; thence north 3 l/2 miles; thence west 3 1/2 
miles, thence south 3 1/2 miles to the point oi 
h:eg;inning, 

Beginning at the center of Section 14, To·wnship l<;l.· Stsn1th, 
Ranme 22 Bast; thence east 1 1/2 miles; thence north 
S/4 mile; thence west l 1/2 milas; thence south 3/~ mile 
to the poi-nt of beiinn.ing. 

i•11at the constructioli·i;lf tile m1d.n line Hild dist.i·ibu-ti .. on 

wn, ~•e·q.Ucil'e an i-nv.es.tnient by ap!Hicaot substo.ntinlly ill'. eic:.:rs:s, 
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u:biH.ty und~l"· the. ptovisions of o. S, 19.59, Supp., 66-104. 

2. '.llha.t th,e appUoat:ton in the inste.nt do.Qket was filed on 

J~e 20., ;1..962;, was set foil heai"ing for Jult 20 1 1962, and was 

i'G,Set f'o'I' ,()l.ftoO:~r. 16, 1962. 

3.. IJll'l!lt 13,11 amended, applioation f.'or a .0.er'l!i.fioate was f.t1ed 
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CERTIFICATE OF SERVICE 

19-KGSG-005-COC 

I, the undersigned, certify that a true and correct copy of the above and foregoing Notice of Filing of Staff's 
Report and Recommendation was served via electronic service this 22nd day of October, 2018, to the 
following: 

JENNIFER G. RIES , VICE PRESIDENT, RATES AND 
REGULATORY AFFAIRS-COLORADO/KANSAS 
ATMOS ENERGY CORPORATION 
1555 BLAKE ST STE 400 
DENVER, CO 80202 

jennifer.ries@atmosenergy.com 

BRIAN G. FEDOTIN , DEPUTY GENERAL COUNSEL 
KANSAS CORPORATION COMMISSION 
1500 SW ARROWHEAD RD 
TOPEKA, KS 66604 
Fax: 785-271-3354 
b.fedotin@kcc.ks.gov 

JUDY JENKINS HITCHYE, MANAGING ATTORNEY 
KANSAS GAS SERVICE, A DIVISION OF ONE GAS, INC. 
7421 W 129TH ST 
OVERLAND PARK, KS 66213-2713 
Fax: 913-319-8622 
judy.jenkins@onegas.com 

C. MICHAEL LENNEN, ATTORNEY 
MORRIS LAING EVANS BROCK & KENNEDY CHTD 
800 SW JACKSON STE 1310 
TOPEKA, KS 66612-1216 
Fax: 785-232-9983 
mlennen@morrislaing.com 

PHOENIX ANSHUTZ, LITIGATION COUNSEL 
KANSAS CORPORATION COMMISSION 
1500 SW ARROWHEAD RD 
TOPEKA, KS 66604 
Fax: 785-271-3354 
p. anshutz@kcc.ks.gov 

JANET BUCHANAN, DIRECTOR- REGULATORY AFFAIRS 
KANSAS GAS SERVICE, A DIVISION OF ONE GAS, INC. 
7421 W 129TH ST 
OVERLAND PARK, KS 66213-2713 
Fax: 913-319-8622 
janet. buchanan@onegas.com 

LYN LEET, MANAGER, CUSTOMER DEVELOPEMENT 
KANSAS GAS SERVICE, A DIVISION OF ONE GAS, INC. 
7421 W 129TH ST 
OVERLAND PARK, KS 66213-2713 
Fax: 913-319-8622 
lyn .leet@onegas.com 




