BEFORE THE STATE CORPORATION COMMISSION
STATE OF KANSAS STATE CORPORATION COMMISSION

APR 17 2009
In the Matter of the General Investigation )
into Commission Policy Regarding ) 07-GIMX-1041-GIV }m‘ ﬁ%y Docket
Pension and Retirement Costs for ) g " rwm
Investor-Owned Ultilities. )
Comments of CURB
The Citizens’ Utility Ratepayer Board submits its Comments in response to the

Report and Recommendation (“Report”) filed by the Staff of the Kansas Corporation

Commission (“KCC”) in the above-referenced docket on March 18, 2009.

1. Introduction

The KCC opened this generic investigation on March 29, 2007 to examine two
requests made collectively by several utility companies in a previous docket that relate to
the treatment of pension, postretirement and post-employment costs for regulatory
purposes.’ Specifically, the companies requested KCC authorization to:

Establish a regulatory asset or regulatory liability to track the difference
between the amounts recognized in rates and the pension, postretirement
and post employment expenses recorded according to Generally Accepted
Accounting Principles (“GAAP”) as defined in the Statements of Financial
Accounting Standards (“SFAS”) Nos. 87, 88, 106, 112, 132(R).

Recognize for rate making purposes the companies’ contributions to their
pension, postretirement, and post employment plans in excess of pension,
postretirement, and post employment plan expense recorded in compliance
with SFAS Nos. 87, 88, 106, 112, 132(R), 158.

! The companies filing the original Application (Docket No. 07-ATMG-387-ACT) were Atmos Energy
Corporation, Aquila, Inc. d/b/a Aquila Networks KGO, Aquila Networks, The Empire District Electric
Company, Kansas City Power & Light Company, Westar Energy, Inc., and Kansas Gas and Electric
Company.



The KCC had previously approved a request by the companies to recognize, for
rate making purposes, any charges recorded against equity in compliance with SFAS No.
158 and SFAS Nos. 87, 88, 106, and 132(R) as amended through either the establishment
of a regulatory asset or an adjustment to the equity percentage in the utility’s capital

structure. The KCC approved that request on January 24, 2007.

2. Staff Report and Recommendations

Staff filed its Report and Recommendations on March 18, 2009. The Staff Report
recommended that the KCC permit the companies to establish a regulatory asset or
regulatory liability to track the difference between the amounts recognized in rates and
the pension, postretirement and post employment expenses recorded according to GAAP
as defined in SFAS Nos. 87, 88, 106, 112, 132(R). However, the Report also
recommended that if the Commission approves this request, then the companies should
be required to fund these costs, based on the pension, postretirement and post
employment expenses recovered annually in utility rates.

The Report recommended that the KCC deny the companies’ request to
recognize, for rate making purposes, their contributions to their pension, postretirement,
and post employment plans in excess of pension, postretirement, and post employment
plan expense recorded in compliance with SFAS Nos. 87, 88, 106, 112, 132(R), 158.

CURB recommends that the KCC decline to adopt these recommendations, for
the reasons detailed below. However, in the event that the KCC accepts the Report’s
recommendation to permit the companies to establish a regulatory asset or regulatory

liability to track the difference between the amounts recognized in rates and pension,



postretirement, and post employment costs booked pursuant to GAAP, then CURB
recommends that the Commission require funding for the amounts recovered in rates,
consistent with Staff’s recommendation.

3. The KCC should reject all further requests for reimbursement ratemaking

Staff’s Report recommends that the KCC approve a request of the companies to
record a regulatory asset or regulatory liability for the difference between pension,
postretirement, and postemployment costs included in rates and the amounts booked by
the companies for financial reporting purposes pursuant to GAAP. CURB disagrees with
the Report’s recommendation and recommends instead that the Commission decline to
adopt this method of reimbursement ratemaking for these costs.

The Report’s proposal effectively provides a true-up between amounts collected
in rates and actual costs that are incurred between base rate cases pursuant to GAAP.
Since base rates are only changed periodically, but pension, postretirement and
postemployment costs fluctuate each year, usually there are annual differences between
the amounts collected in rates and the costs booked for financial reporting purposes. The
Report’s recommendation would result in a true-up of these differences, with
amortization of the regulatory asset or regulatory liability over a period of five years.

Adoption of this recommendation would establish yet another milestone in the
continuing (and very successful) campaign of the utilities to transform the regulatory -
process into a system of dollar-for-dollar reimbursement of their costs. The Commission
has approved numerous surcharges and true-up mechanisms. CURB also notes that the
legislature has been instrumental in this process as well, depriving the KCC of its

discretion to deny the utilities’ requests for certain types of surcharge mechanisms so



long as they meet the statutory application requirements. Each time another surcharge or
true-up mechanism is approved, the approval represents a distinct, deliberate action to
eliminate regulatory risk for the utilities and to eliminate the protections from monopolies
that the regulatory process was supposed to provide ratepayers.

The regulatory process is supposed to provide a substitute for competition in a
monopolistic regime, not ensure that utility companies are made whole every year for
cost differences that occur between base rate cases. Utility rates are supposed to be
established in a base rate case based on pro forma levels of investment, revenues, and
expenses. Regulators are supposed to keep this regulatory triad in balance to protect the
interests of the utilities and the ratepayers. The rates are supposed to be set at a level that
provides the utility an opportunity to earn an appropriate level of profit, not a guarantee.
This system is supposed to provide the utility an incentive to operate more efficiently and
reduce its costs. The system, when it works right, is supposed to produce a balanced |
result of fair earnings to the utility—especially if it is efficient and good at cutting
costs—and fair rates for the ratepayers, who can’t choose to do business with a
competing utility if their current utility’s rates aren’t fair.

But single-issue ratemaking undoes all that. It provides the utility reimbursement
whenever one type of cost exceeds expectations. (While it can be argued that it also
provides credit to ratepayers when costs turn out to be lower than expected, utilities
generally don’t seek true-up mechanisms for costs they anticipate will decrease, as
discussed further below.) Single-issue ratemaking destroys the utility’s incentive to be
efficient and prudent. It destroys the protection from monopoly that regulation is

supposed to provide the ratepayers.



Furthermore, the introduction of true-up clauses without regard for overall
earnings can result in increased costs to ratepayers, even if a utility is still earning its
authorized rate of return. Between base rate cases, all components of the regulatory triad
will change, i.e., some costs will go up, some will go down, but it is generally up to the
utility to decide whether, given these variations, it’s time to file a request for a rate
increase. It is a fact of life that utilities don’t seek accounting orders and surcharges for
expenses that they expect to decrease. The balance of the regulatory triad is upset when
the utility is granted regular true-ups of the types of costs that are likely to increase, but
there is no corresponding true-up of the types of costs that are likely to remain stable or
decrease during the same period since these costs are often left in base rates. As a result,
even if the utility’s overall costs haven’t increased enough to deprive the utility of its
authorized rate of return, the ratepayers are nevertheless forced to provide the utility
additional periodic bumps in rates. That is the primary reason, but not the only one, for
why surcharges, accounting orders and other true-up mechanisms are bad for ratepayers.

Another reason for rejecting these mechanisms is that the proliferation of true-up
clauses has weakened the regulatory process. While providing less incentive for the
utﬂities to control costs, true-up clauses also make it more difficult for the KCC to
scrutinize the costs being recovered from ratepayers. One reason is that there are likely
to be fewer parties in these cases, and the participating parties generally have more
limited resources than in a base rate case. Thus, discrepancies in the company’s filing are
less likely to be challenged. Even if the Commission Staff’s review is relatively
thorough, the practical fact is that the data isn’t given the level of scrutiny (such as on-

site audits) that is usually given to expense components that are reviewed as part of the



base rate case process, and no one but the ratepayers have incentive to protest.
Furthermore, with deadlines for decisions being imposed by the legislature in some
circumstances, the KCC simply has less time for review of the rates resulting from true-
up clauses than they do for review in a base rate case. All of these factors contribute to
the fact that the Commission rarely orders disallowances in proceedings involving true-

up mechanisms.

4. Staff’s recommendation is not supported by facts or sound reasoning.

The Staff Report’s recommendation to adopt this mechanism is not supported by
facts or a rational explanation for adopting it. The Report states that “[a]ny change in the
utilities’ pension, postretirement and post employment expenses between rate cases is

absorbed by the utilities.”

This statement fails to acknowledge that these changes can be
decreases in costs between rate cases, which the utility also “absorbs”, a situation that
actually benefits utilities under the current regulatory scheme. At least the Report
acknowledges that approving this request would absolve the utilities “of any risk in
recovering the pension, postretirement, and postemployment costs. The company will
have shifted all risk onto the consumer who will bear the entire responsibility of the
pension, postretirement, and post employment costs.”> Thus, the Report acknowledges
that approval of this request will shift the entire risk of these costs onto ratepayers, but
fails to provide a rationale for approving this shift.

What is also missing in the Report is an explanation of why pension,

postretirement, and post employment costs deserve this treatment, and why they should

% Staff Report, pages 2-3.
3 Staff Report, page 3.



be treated differently from all the other costs that are currently recovered in base rates.
There’s no discussion of the impact on the utilities’ cost of capital of shifting this risk.
There’s no provision for reducing the utilities” cost of capital to reflect this lower risk. In
fact, the Report provides no rationale whatsoever for why the Commission should adopt
this proposal to establish a regulatory asset/liability. There is no discussion of the full
impact on ratepayers, no discussion of why ratepayers should bear these risks, and no
discussion of why ratepayers should guarantee recovery of these costs while continuing
to provide the utilities the same return as before. In recommending approval of this true-
up mechanism without addressing these issues, the Report provides insufficient evidence
to support a Commission finding that this proposal is the interest of “the public
generally.”

Given the fact that the proposed accounting treatment would constitute single-
issue ratemaking, would provide a disincentive for the companies to control these costs,
would weaken regulétory oversight, would shift risk from the companies completely to
ratepayers, and has not been justified by Staff, CURB recommends that the KCC deny
the companies’ request to establish a regulatory asset or regulatory liability for the
difference between the amounts collected in rates and the amounts booked pursuant to

GAAP.

5. If the KCC adopts the recommendation to establish a regulatory asset/
liability, then it should also impose the funding conditions recommended by Staff .
If, in spite of CURB’s recommendation, the KCC adopts the policy of allowing

utilities to establish a regulatory asset or regulatory liability for the difference between



the amounts collected in rates and the amounts booked pursuant to GAAP, then CURB
supports Staff’s recommendation that the Commission require the companies to fund
these costs. Speéiﬁcélly, Staff>s proposal in its Report would require funding of the
amount included in rates. As the Report noted, “...the inclusion of pension,
postretirement and post employment costs in the company’s cost of service does not
automatically result in a cash outlay.”* It goes on to note that, “[i]n the past, it has been a
common occurrence for a company to have no cash outlay for pension, postretirement,
and post employment costs but experience a cash inflow from ratepayers for recovery
through the cost of service.”

Thus, in order to ensure that amounts collected from ratepayers will be used for
the purposes intended, the Report recommends “minimum mandatory funding with third
party trustees of all monies collected from rate payers for pension, postretirement and
post employment benefits.”® CURB supports this requirement.

While CURB opposes establishing yet another regulatory asset or regulatory
liability, for the reasons stated above, if the KCC approves the companies’ request to
establish a regulatory asset/liability, then it should at least ensure that the amounts
collected from ratepayers are used for the purpose intended. This can be accomplished
by requiring funding of these costs, based on the amounts included in utility rates.
Moreover, these amounts should be contributed to a third-party trust fund, to ensure that
the funds will be available when needed. Otherwise, there is no assurance that the funds

collected from ratepayers will be used for their intended purpose and ratepayers could be

required to pay twice for these employee benefit costs.

* Staff Report, page 3.
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Accordingly, if the KCC approves the companies’ request to establish a
regulatory asset/ liability, then the KCC should also require them to place the money
collected from ratepayers in the appropriate trust fund, as recommended in Staff’s Report.

In addition, it is CURB’s understanding that under Staff’s proposal, the resulting
regulatory asset or regulatory liability will not be included in a company’s rate base
during the period over which it is being amortized. Since the funding of the pension
trust will match amounts collected in cost of service, the establishment of a regulatory
asset or regulatory liability will not impact the company’s funding requirement for
ratemaking purposes. Therefore, there would be no rationale for including any

unamortized balances in rate base.

6. CURB supports Staff’s recommendation to deny a return on excess
contributions.

In the previous docket, the companies had requested that the KCC permit them to
establish a mechanism to track, between rate cases, contributions in excess of pension,
postretirement, and post employment expenses calculated and recorded pursuant to
GAAP, and also requested authorization to include these excess contributions in rate base
claims as part of their base rate cases. Staff recommended in its Report that the

Commission deny these requests. CURB concurs with the Report’s recommendation.

As noted by Staff in its Report, the utilities have significant discretion in
determining the annual contributions to the retirement trust funds. Funding decisions can

be influenced by many factors that have no direct relationship to regulated cost of



service, such as tax considerations and the availability of alternative investments. While
the companies have discretion regarding these funding decisions, there is no rationale for
making ratepayers pay a return on excess contributions. As discussed above, Staff’s
recommendation is that the companies be required to fund pension, postretirement, and
post employment costs based on the amounts collected from ratepayers. To the extent
that the companies decide to make additional contributions to a trust fund, ratepayers
should not be required to provide a return to shareholders. Thus, CURB supports Staff’s

position on this issue.

7. Summary of Recommendations

CURB recommends that the KCC decline to adopt the recommendations
contained in the Staff Report and not establish a regulatory asset or regulatory liability for
the difference between the amounts collected in rates and the amounts booked pursuant to
GAAP. Permitting the establishment of a regulatory asset or regulatory liability would
constitute single-issue ratemaking, would provide a disincentive for the companies to
control these costs, would weaken regulatory oversight, would shift risk from the
companies completely to ratepayers, and has not been justified by Staff.

If, in spite of CURB’s recommendation, the KCC accepts the Staff Report and
permits the companies to establish a regulatory asset or regulatory liability for the
difference between the amounts collected in rates and the amounts booked pursuant to
GAAP, then CURB supports Staff’s recommendation that the companies be required to
fund these costs. CURB also supports Staff’s position that the unamortized regulatory

asset or regulatory liability would not be included in rate base.
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Finally, CURB supports Staff’s recommendation that the KCC deny the
companies’ request to establish a mechanism to track, between rate cases, contributions
in excess of pension, postretirement, and post employment expenses calculated and
recorded pursuant to GAAP. Funding decisions can be influenced by many factors that
have no direct relationship to regulated cost of service. To the extent that the companies
decide to make additional contributions to a trust fund, ratepayers should not be required

to provide a return to shareholders.

Niki Christopher #19311
Citizens’ Utility Ratepayer Board
1500 SW Arrowhead Road
Topeka, KS 66604

Telephone: (785)271-3200
Facsimile: (785)271-3116
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VERIFICATION

STATE OF KANSAS )
COUNTY OF SHAWNEE ) ss:
I, Niki Christopher, of lawful age, being first duly sworn upon her oath states:

That she is an attorney for the Citizens’ Utility Ratepayer Board, that she has read
the above and foregoing document, and, upon information and belief, states that the

matters therein appearing are true and correct.

Niki Christopher
SUBSCRIBED AND SWORN to before me this 17" day of April, 2009.

DELLA J. SMITH SJ // % % /:""(

e e Notary Public - State of Kansa Nof/y Pubhc
My Appt. Expires January 26, 2013

My Commission expires:_01-26-2013.



CERTIFICATE OF SERVICE

07-GIMX-1041-GIV

I, the undersigned, hereby certify that a true and correct copy of the above and

foregoing document was placed in the United
hand-delivered this 17th day of April, 2009,

* JAMES G. FLAHERTY, ATTORNEY
ANDERSON & BYRD, L.L.P.

216 SOUTH HICKORY

PO BOX 17

OTTAWA, KS 66067

Fax: 785-242-1279
jflaherty@andersonbyrd.com

DOUGLAS C. WALTHER, SR ATTORNEY
ATMOS ENERGY CORPORATION

P O BOX 650205

DALLAS, TX 75265-0205
douglas.walther@atmosenergy.com

MARGARET A MCGILL, REGULATORY MANAGER
BLACK HILLS/KANSAS GAS UTILITY COMPANY, LLC
D/B/A BLACK HILLS ENERGY

BLACK HILLS UTILITY HOLDINGS INC

1815 CAPITOL AVE

OMAHA, NE 68102

Fax: 402-829-2501
margaret.mcgill@blackhillscorp.com

LAURIE DELANO

EMPIRE DISTRICT ELECTRIC COMPANY
602 S JOPLIN AVE (64801)

PO BOX 127

JOPLIN, MO 64802

Fax: 417-625-5169

* MARY TURNER, DIRECTOR, REGULATORY AFFAIRS
KANSAS CITY POWER & LIGHT COMPANY

1201 WALNUT (64106)

PO BOX 418679

KANSAS CITY, MO 64141-9679

Fax: 816-556-2110

mary.turner@kcpl.com

MARTIN J. BREGMAN, EXEC DIR, LAW
WESTAR ENERGY, INC.

818 S KANSAS AVENUE

PO BOX 889

TOPEKA, KS 66601-0889

Fax: 785-575-8136
marty.bregman@westarenergy.com

States mail, postage prepaid, e-mailed, or
to the following:

JOE CHRISTIAN, RATES & REG. AFFAIRS
ATMOS ENERGY CORPORATION

1555 BLAKE ST #400

DENVER, CO 80202-1625

Fax: 303-837-9549
joe.christian@atmosenergy.com

LARRY W HEADLEY, DIRECTOR REGULATORY
SERVICES

BLACK HILLS/KANSAS GAS UTILITY COMPANY, LLC

D/B/A BLACK HILLS ENERGY

BLACK HILLS UTILITY HOLDINGS INC
1815 CAPITQL AVE

OMAHA, NE 68102
larry.headley@blackhillscorp.com

* GLENDA CAFER, ATTORNEY
CAFER LAW OFFICE, L.L.C.
3321 SW 6TH STREET
TOPEKA, KS 66606

Fax: 785-271-9993
gcafer@sbecglobal .net

KELLY WALTERS, VICE PRESIDENT
EMPIRE DISTRICT ELECTRIC COMPANY
602 S JOPLIN AVE (64801)

PO BOX 127

JOPLIN, MO 64802

Fax: 417-625-5173
kwalters@empiredistrict.com

* MATTHEW SPURGIN, LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD ROAD

TOPEKA, KS 66604-4027

Fax: 785-271-3354
m.spurgin@kcc.ks.gov

*k** Hand Deliver ****

DICK F. ROHLFS, DIRECTOR, RETAIL RATES
WESTAR ENERGY, INC.

818 S KANSAS AVENUE

PO BOX 889

TOPEKA, KS 66601-0889
dick.rohlfs@westarenergy.com
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Della Smith

* Denotes those receiving the Confidential
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