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CURB’S RESPONSE TO STAFF’S
MOTION TO STRIKE CURB’S JUNE 15, 2006 RESPONSE

COMES NOW, the Citizens’ Utility Ratepayer Board (CURB), and submits its response to
Staff’s Motion to Strike CURB’s June 15, 2006 Response. In support of its response, CURB states
and alleges as follows:

1. On June 26, 2006, Staff filed its Motion to Strike CURB’s June 15, 2006 Response
(Staff’s Motion to Strike).

2. Staff’s Motion to Strike places great emphasis on the 30 day deadline for the
Commission to file an order addressing CURB’s Petition for Reconsideration, and argues that
CURB’s “pleading” should be stricken from the record “‘as untimely.” In order to fully examine the
“timeliness” of the pleadings and new evidence and issues raised by Sage in this docket, a timeline is
set forth below:

e Day 1 - CURB files its Petition for Reconsideration on May 16, 2006.
e Day 10 — Sage files its Response to Petition for Reconsideration on May 25, 2006.

No New Evidence or Issues are raised by Sage in this response.



Day 18 - Staff files its Response to the Petition for Reconsideration on June 2, 2006.

Nothing in Staff’s Response indicates Staff is aware of or is in possession of the new
evidence ultimately produced by Sage on June 9, 2006, and provided to CURB on
June 12, 2006.

Day 25 — Sage files its Reply to Staff Response to Petition for Reconsideration on
June 9, 2006. The certificate of service indicates the pleading is served on CURB
and Staff by U.S. mail on June 9, 2006.

Day 27 — CURB receives Sage’s Reply to Staff Response to Petition for
Reconsideration on June 12, 2006. This is the first day CURB is made aware of the
new evidence and issues raised by Sage.

Day 30 - CURB files its Response to New Evidence on June 15, 2006, three days
after receiving the new evidence contained in Sage’s Reply to Staff Response to
Petition for Reconsideration. In its response, CURB demonstrated that the new
evidence produced by Sage on Day 27 was not timely included in the Response to
Petition for Reconsideration filed by Sage on May 25, 2006' (Day 10). CURB’s
response further demonstrated that the new evidence supports CURB’s Petition for
Reconsideration on the grounds that:

o The surcharge contains “other cost increases (such as higher costs for
employee benefits)” contrary to Sage’s tariff filing and materials provided to
ratepayers.”

o Sage admits a rate increase was necessary, but it didn’t believe it could
implement a general rate increase competitively, so it implemented the
surcharge to disguise the required rate increase.”

o Sage’s newly disclosed Exhibits A and B demonstrate that Sage does not
fully disclose the nature, purpose, and amount, but instead conceals and
misrepresents the surcharge* by:

* Failing to disclose the amount of the $1.33 surcharge.’

"CurB Response to New Evidence, 4 1, 4-5.

2 1d., at 99 2-6.
3 1d, at 99 7-8.
4 1d., at 9 14-19.



* Misrepresenting the nature and purpose of the surcharge as being a
“fee we have to collect,” “required by law,” and required by “State,
Local and Federal Regulations.”

» Representing in Sage Exhibits A and B that the surcharge “is used to
offset increased costs incurred in gaining access to incumbent
telephone company networks,” but concealing that the $1.33
surcharge also includes “other cost increases (such as higher costs for
employee benefits)” or that it is really a disguised rate increase,
contrary to Sage’s claim that it “fully discloses the nature, purpose,
and amount of the access recovery charge.”’

» Telling ratepayers that it does not charge for items charged by some
telephone companies, yet concealing the fact that most carriers don’t
charge a public switched access recovery charge.®

e Day 30 — The Commission issues its Order Denying Petition for Reconsideration,
relying heavily upon the new evidence produced by Sage and first provided to CURB
on Day 27.

3. Staff’s Motion to Strike fails to recognize or even mention the substance of the
argument contained in the pleading Staff seeks to strike, specifically that Sage raised new evidence
and issues in an untimely manner and that the new evidence supports CURB’s Petition for
Reconsideration.

4, Not only does Staft’s Motion to Strike ignore how the new evidence demonstrates the
deceptive nature of the surcharge and how the surcharge deceptively disguises what Sage admits is a
required rate increase, but Staft appears to accept Sage’s description of the new evidence: “Sage

provided background information on why the charge was necessary and explained the reason for

Id, at 15.
Id, aty 16.
Id, aty17.
Id, aty18.
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withdrawing a similar charge proposed in Missouri. Sage also provided information on the notice it
gives to customers about the charge.”

5. CURB expected Staff, after previously indicating that it shared some concerns raised
by CURB'? and recommending that the Commission consider further investigation of the propriety
of Sage’s public switched network recovery charge in this docket,'" to respond to the newly produced
evidence by arguing that the new evidence raises even more concerns about the propriety of Sage’s
public switched network recovery charge.

6. CURB wonders why Staff chose not to file a motion to strike the untimely-produced
new evidence, filed in the docket just four (4) business days and provided to CURB just three (3)
calendar days before the Commission decision was to be issued. Instead, Staff secks to strike and
remove from the record CURB’s response to this untimely-produced new evidence.

7. Equally concerning is the fact that Staff’s Motion to Strike fails to recognize that the
new evidence raised in Sage’s Reply to Staff Response to Petition for Reconsideration was not
provided to CURB until the 27™ day in the 30-day window upon which Staff places such emphasis
in its Motion to Strike.

8. For the record, Sage’s Reply to Staff Response to Petition for Reconsideration, while
filed on June 9, 2006, was not received by CURB until June 12, 2006.

9. The new evidence was therefore provided to CURB by Sage 27 days after CURB’s
Petition for Reconsideration was filed, and 17 days after Sage filed its Response to CURB’s Petition

for Reconsideration.

? Staff Motion to Strike, 9 6.
0y, g1
Y yd, 910,



10. CURB’s response to the new evidence and issues was therefore filed within three
days of receiving the new evidence,'? even though it was not due under Commission rules, until June
22, 20()6,13 seven days after the Commission decision was issued.

11.  Despite the untimely submission of this new evidence by Sage, the new evidence
produced by Sage on Day 27 was heavily relied upon by this Commission in its Order Denying
Petition for Reconsideration dated June 15, 2006."

12.  While it is clear that the Commission relied upon this new evidence in denying
CURB?’s Petition for Reconsideration, Staff'is seeking to strike from the record CURB’s due process
right to respond to the untimely produced new evidence.

13.  Staff's concern about leaving a pleading “on the docket”" is unfounded. Staff’s
concern appears to be based on an erroneous assumption the Commission’s June 15™ Order
constitutes final agency action subject to judicial review.

14.  The Commission’s June 15™ Order does not constitute final agency action subject to
judicial review under K.S.A. 66-118b or K.S.A. 66-118¢. On page 7, the June 15 Order states:
“The parties have fifteen days, plus three days if service of this order is by mail, from the date this
order was mailed in which to petition the Commission for reconsideration of any issue or issues
decided herein. K.S.A. 66-118; K.S.A. 2005 Supp. 77-529(a)(1).” The June 15" Order further
states, “The Commission retains jurisdiction over the subject matter and parties for the purpose of

entering such further orders as it may deem necessary.”

12 Staff urges the Commission to strike CURB’s Response to New Evidence filed within three (3) days of receiving
the pleading containing the new evidence, yet Staff waited eleven (11) days to file its Motion to Strike CURB’s
Response.

13 Under K. AR. 82-1-217 (c) three days are added to the 10 day response time applicable to responsive pleadings
under K.AR. 82-1-218(d).

' Order Denying Petition for Reconsideration, 1410, 11, 12, 15, 16.

'3 Staff Motion to Strike,  10.



15. When the Commission enters a final order, it states so explicitly, as it did in January
2006 when it denied the petition for reconsideration filed by Atmos Energy and Aquila, Inc. in
Docket No. 04-GIMX-651-GIV: “This Order constitutes final agency action that is subject to
review. K.S.A. 77-607(b)(1). The agency officer designated to receive service of any petition for
judicial review is Susan K. Duffy, Executive Director. K.S.A. 77-529(c).” Order Denying Petition

for Reconsideration, p. 13. See also, Docket 01-WPEE-489-CON, Order Denying Reconsideration,
Sept. 30, 2001, p. 3.

16.  Asaresult, Staff’s concern about leaving a pleading “‘on the docket” does not provide
a reasonable basis to strike CURB’s Response to New Evidence from the record.

17.  CURB is the official statutory intervener for residential and small business ratepayers
pursuant to K.S.A. 66-1223. This Commission has denied CURB intervention in this docket and
dismissed its complaint without any opportunity to conduct discovery or present a meaningful case
on behalf of ratepayers. Now Staff seeks to strike CURB’s response to new evidence produced by
Sage in an untimely manner, effectively denying CURB a reasonable opportunity to respond before
this Commission issued its June 15" Order. In that Order, the Commission relied heavily upon the
untimely provided evidence from Sage without any meaningful analysis or consideration of analysis
by CURB.

18.  Should the Commission grant Staff’s Motion to Strike, CURB may be left with no
alternative but to file a new Complaint regarding this tariff in a new docket based upon the new

evidence concealed from CURB until Day 27 in this proceeding.



19.  WHEREFORE, based on the above arguments, CURB respectfully requests that the
Commission deny Statt’s Motion to Strike CURB’s June 15, 2006 Response.

Respectfully submitted,

///

C Stever Ratrick #13127

David Springe #15619

Citizens’ Utility Ratepayer Board
1500 SW Arrowhead Road
Topeka, KS 66604

(785) 271-3200

(785) 271-3116 Fax




VERIFICATION

STATE OF KANSAS )

)
COUNTY OF SHAWNEE ) ss:

[, C. Steven Rarrick, of lawful age, being first duly sworn upon his oath states:
That he is an attorney for the Citizens’ Ultility Ratepayer Board; that he has read the above

and foregoing document, and, upon information and belief; states that the matters therein appearing
are true and correct.

—Steven Rarrick

SUBSCRIBED AND SWORN to before me this 6

of July, 2006.

el e,

e 3
Notary Public

SHONDAD. TITSWORTH
Notary Public - State of Kansas
My Appt. Expires August 3, 2008

My Commission expires:




CERTIFICATE OF SERVICE

06-SAGT-1031~-TAR

I, the undersigned, hereby certify that a true and correct copy of the above and foregoing
document was placed in the United States mail, postage prepaid, or hand-delivered this 6th

day of July, 2006, to the following:

BRET LAWSON, ASSISTANT GENERAL COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD ROAD

TOPEKA, KS 66604-4027

Fax: 785-271-3354
b.lawsontkcc.state.ks.us

**%*%* Hand Deliver ****

ROBERT W MCCAUSLAND, VICE PRESIDENT
REGULATORY AFFAIRS

SAGE TELECOM, INC.

805 CENTRAL EXPRESSWAY SOUTH

SUITE 100

ALLEN, TX 75013-2789

Fax: 214-495-4790
rmccausland@sagetelecom.net

KARL ANDREW, REGULATORY AFFAIRS
SAGE TELECOM, INC.

805 CENTRAL EXPRESSWAY SOUTH
SUITE 100

ALLEN, TX 75013-2789

Fax: 214-495-4790

MARK P. JOHNSON, ATTORNEY
SONNENSCHEIN NATH & ROSENTHAL LLP
4520 MAIN STREET

SUITE 1100

KANSAS CITY, MO 64111

Fax: 816-531-7545
mjohnson@sonnenschein.com

— Z’/ %M/(C:,—/Z
C. Steyen Rarriék



	
	
	
	
	
	
	
	
	
	


