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Before Commissioners: Brian Moline, Chair DEC 15 2006

Robert E. Krehbiel, Commissioner j 7

Michael C. Moffet, Commissioner y o "‘%7 gggﬁt
In the Matter of the Investigation to Address )
Obligations of VoIP Providers with Respect ) Docket No. 07-GIMT-432-GIT
to the KUSF )

COMMENTS OF THE

CITIZENS’ UTILITY RATEPAYER BOARD
COMES NOW the Citizens” Utility Ratepayer Board (“CURB”) and files the following
comments in this docket related to the Kansas Corporation Commission’s (“KCC” or
“Commission”) November 2, 2006, Order soliciting comments regarding the obligations of VoIP

providers with respect to the Kansas Universal Service Fund (“KUSF”).

L INTRODUCTION

1. As detailed in the Commission’s Order Opening Docket, Assessing Costs, and
Soliciting Comments in this docket (“KCC Order”), on June 27, 2006, the Federal
Communications Commission (“FCC”) released an interim order' (“USF Wireless/VoIP Order”)

that inter alia required interconnected Voice over Internet Protocol (“VoIP”) providers to

' Commission’s Report and Order, FCC 06-94, In the Matter of Universal Service Contribution Methodology, WC
Docket No. 06-122, Federal-State Joint Board on Universal Service, CC Docket No. 96-45, 1998 Biennial
Regulatory Review — Streamlined Contributor Reporting Requirements Associated with Administration of
Telecommunications Relay Service, North American Numbering Plan, Local Number Portability, and Universal
Service Support Mechanisms, CC Docket No. 98-171, Telecommunications Services for Individuals with Hearing
and Speech Disabilities, and the Americans with Disabilities Act of 1990, CC Docket No. 90-571, Administration of
the North American Numbering Plan and North American Numbering Plan Cost Recovery Contribution Factor and
Fund Size, CC Docket No. 92-237, NSD File No. L-00-72, Number Resource Optimization, CC Docket No. 99-200,
Telephone Number Portability, CC Docket No. 95-116, Truth-in-Billing and Billing Format, CC Docket No. 98-
170, IP-Enabled Services, WC Docket No. 04-36, 21 FCC Rcd 7518 (2006) (the “USF Wireless/VolP Order”).



contribute to the Federal Universal Service Fund (“FUSF”). The interim order has been
appealed to the D.C. Circuit Court of Appeals.
2. The USF Wireless/VoIP Order stated:

We require providers of ‘“interconnected VolP services,” as defined by the
Commission, to contribute to the federal USF under the existing contribution
methodology on an interim basis. As described above, the number of VolP
subscribers in the United States has grown significantly in recent years, and we
expect that trend to continue. At the same time, the USF contribution base has been
shrinking, and the contribution factor has risen considerably as a result. We
therefore find that extending USF contribution obligations to providers of
interconnected VolP services is necessary at this time in order to respond to these
growing pressures on the stability and sustainability of the Fund.

3. The USF Wireless/VoIP Order also cited the public interest and competitive
neutrality as forming the basis for the FCC’s decision.’

4, Based on this interim order, the KCC Order requested parties to address, at a
minimum, the following areas:*

a. The Commission’s statutory authority to require VoIP providers to
contribute to the KUSF.

b. The ability of VoIP providers to identify local and interstate traffic.

C. Whether any decision by the Commission to require contributions should
differ based on whether a provider adopts the FCC’s safe harbor or utilizes another
method to calculate traffic.

5. Interconnected VolP is a service, sold for a fee, that permits customers to make

voice calls to and receive voice calls from the public switched telephone network.’

2 USF Wireless/VoIP Order, Y 34.

3 USF Wireless/VoIP Order, {y 43-44.

* CURB notes that, as shown by the History of Kansas Universal Service Fund, available on the KCC website,
intrastate estimated industry revenues have been declining since 2002 (Year 6), from $1,326,562,228, to
$1,204,705,741 in 2006 (Year 10). The KUSF Assessment Rate increased from 3.70 (wireline) and 3.34%
(wireless) in Year 6, to 6.07% in Year 10.

47 C.F.R. § 9.3 states, “An interconnected Voice over Internet protocoi (VoIP) service is a service that: (1) Enables
real-time, two-way voice communications; (2) Requires a broadband connection from the user’s location; (3)
Requires Internet protocol-compatible customer premises equipment (CPE); and (4) Permits users generally to
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COMMENTS

A. The Commission Is Awuthorized By The Federal And Kansas
Telecommunications Acts To Require VoIP Providers To Contribute To The

KUSF.

6. The Commission’s authority to require VoIP providers to contribute to the KUSF

from both the Federal Telecommunications Act (“FTA”) and the Kansas

Telecommunications Act (“KTA”).

7. Citing federal statutory provisions governing universal service the USF

Wireless/VolIP Order states;

The assessment of universal service contributions is governed by the statutory
framework established by Congress in the Act. Section 1 of the Act states that the
Commission is created “[flor the purpose of regulating interstate and foreign
commerce in communication by wire and radio so as to make available, so far as
possible, to all the people of the United States...a rapid, efficient, Nation-wide, and
world-wide wire and radio communications service with adequate facilities at
reasonable charges,” and that the agency “shall execute and enforce the provisions
of the th[e] Act.” Universal service is a key component in communications policy
for ensuring that charges are reasonable. Section 254(b) of the 1996 Act instructs
the Commission to establish universal service support mechanisms with the goal of
ensuring the delivery of affordable telecommunications services to all Americans.
Section 254(b) also provides that Commission policy on universal service shall be
based, in part, on the principles that contributions should be equitable and
nondiscriminatory, and support mechanism should be specific, predictable, and
sufficient. Section 254(d) of the 1996 Act mandates that “[e]very
telecommunications carrier that provides interstate telecommunications services
shall contribute, on an equitable and nondiscriminatory basis, to the specific,
predictable, and sufficient mechanisms established by the Commission to preserve
and advance universal service.” Section 254(d) also vests the Commission with the
permissive authority to requirc ‘“[alny other provider of interstate
telecommunications to contribute to the preservation and advancement of universal
service if the public interest so requires.”®

receive calls that originate on the public switched telephone network and to terminate calls to the public switched

telephone network.”
S USF Wireless/VoIP Order, 9 5 (Footnotes omitted.).



8. The FTA also states:

254(f) STATE AUTHORITY.—A state may adopt regulations not inconsistent
with the Commission’s rules to preserve and advance universal service. Every
telecommunications carrier that provides intrastate telecommunications services
shall contribute, on an equitable and nondiscriminatory basis, in a manner
determined by the State to the preservation and advancement of universal service in
that State. A State may adopt regulations to provide for additional definitions
and standards to preserve and advance universal service within that State only
to the extent that such regulations adopt additional specific, predictable, and
sufficient mechanisms to support such definition or standards that do not rely
on or 7burden Federal universal service support mechanisms. (Emphasis
added.)

0. The FTA defines a “telecommunications carrier,” in part, as follows:

TELECOMMUNICATIONS CARRIER.—The term “telecommunications
carrier” means any provider of telecommunications services, except that such term
does glot include aggregators of telecommunications services (as defined in section
226).

10.  The FTA defines “telecommunications service” as follows:
TELECOMMUNICATIONS SERVICE.—The term “telecommunications
service” means the offering of telecommunications for a fee directly to the public,

or to such classes of users as to be effectively available directly to the public,

regardless of facilities used.’

11.  While the FCC declined to classify VoIP services as “telecommunications
services” under the FTA, the FCC did find that interconnected VoIP providers are “providers of
interstate telecommunications.” The FCC stated, “...we assert the Commission’s permissive
authority to require Interconnected VoIP providers ‘to contribute to the preservation and

advancement of universal service’ because ‘the public interest so requires.””'’

747 US.C. § 254(f).

$47U.S.C. § 153 (44).
®47U.S.C. § 153 (46).

10 USF Wireless/VoIP Order, 9 35.



12.  Similarly the Kansas Corporation Commission is charged by the Kansas
Telecommunications Act with protecting the public interest. K.S.A. 66-2001 requires the

9 46

Commission to ensure, “excellent services at an affordable price,” “increased services,”

“improved telecommunications facilities and infrastructure at reduced rates” and

*

“telecommunications services that are comparable in urban and rural areas.” The Commission
cannot meet these public interest standards if the Kansas Universal Service Fund is not funded
adequately.

13.  Further, K.S.A. 66-2008 (a) provides, in pertinent part:

(a) The commission shall require every telecommunications carrier,
telecommunications public utility, and wireless telecommunications service
provider that provides intrastate telecommunications services to contribute to the
KUSF on an equitable and nondiscriminatory basis.

14.  “Telecommunications carrier” and “telecommunications service” are defined in
K.S.A. 66-1,187 (m) and (o) as follows:

(m) “Telecommunications carrier” means a corporation, company,
individual, association of persons, their trustees, lessees or receivers that provides a
telecommunications service, including but not limited to, interexchange carriers and
competitive access providers, but not including local exchange carriers certified
before January 1, 1996.

(0)  “Telecommunications service” means the provision of a service for
the transmission of telephone messages, or two-way video or data messages.

15.  While the FCC did not find that interconnected VolP is a “telecommunications
service” as defined by federal law, it did determine they were “providers of interstate
telecommunications.” Here, consistent with the FCC’s determination, the Commission should
find that interconnected VoIP providers should be required to contribute to the KUSF because

they are telecommunications carriers as defined by Kansas law. Under Kansas law,

interconnected VoIP providers provide telecommunications services as defined by K.S.A. 66-



1,187 (o) (“the provision of a service for the transmission of telephone messages, or two-way
video or data messages”).

16. If interconnected VoIP providers are not required to pay intrastate universal
service fees, the KUSF will continue to lose funding for every customer who chooses to
disconnect traditional wireline telephone service and subscribe to VolIP service. This loss in
funding occurs in spite of the VoIP provider relying on and directly benefiting from the public
switched telecommunications network.!" The Commission’s universal service obligations do not

change in this scenario, only the funding available to carry out the mandates of the KTA.

B. The Ability Of VolP Providers to Identify Loocal And Intrastate Traffic.

17.  The companies providing interconnected VoIP will be able to address their
individual capabilities of identifying local and interstate traffic. It may well vary from the ability
to identify traffic on a real-time basis, to the necessity of performing periodic traffic studies, to
defaulting to the FCC’s safe harbor provisions. The fact that VoIP traffic is being carried over
an Internet connection that may at any instant be connected to a website literally anywhere in the
world, does not alter the fundamental jurisdictional nature of the call. Using real-time
monitoring or traffic studies, the goal, for intrastate traffic, should be to identify all traffic that

originates and terminates within Kansas.

1 On December 1, 2003, John K. Billock, Vice Chairman and Chief Operating Officer, Time Warner Cable, filed
prepared testimony before the FCC. In this testimony he stated, “In order to reach customers not served by Time
Warner Cable, calls must at times traverse not only our managed network but also the Public Switched Telephone
Network.” (Pg. 3) He further stated, “In addition, Time Warner Cable will support the goals of Universal Service
by contributing to both state and federal Universal Service Funds in connection with Digital Phone service.” (Pg. 4)
(See hitp://fwww.fcc.gov/voip/presentations/billock.doc)



http://www.fcc.gov/voiD/presentations/billock.doc)

C. The Commission’s Decision_To Require Contributions Should Not Differ
Based On Whether A Provider Adopts The FCC’s Safe Harbor Or Utilizes

Another Method To Calculate Traffic.

18. The methodology for determining the amount of intrastate revenues might differ
between companies (safe harbor, traffic studies, or real-time data). For example, assuming that
the same KUSF assessment percentage is applied to all intrastate revenue, a company using the
FCC’s safe harbor of 64.9 percent would report 35.1 percent of their total Kansas revenue to the
KUSF administrator.'”? A company that does not use the FCC’s safe harbor would undoubtedly
develop a different intrastate percentage and report a different intrastate revenue number to the
administrator. Under any scenario, the KUSF percentage would be applied to the intrastate
revenue but would produce different KUSF contributions. These different intrastate revenue
calculation methodologies may make estimating the fund more difficult, but CURB recommends

a fixed percentage be applied to all intrastate revenues for consistency.

III. CONCLUSION

19.  Both the federal and state telecommunications acts provide authority for the
Commission to require interconnected VolP providers to contribute to the KUSF. If the
Commission fails to exercise its authority to require interconnected VoIP providers to pay
intrastate universal service fees, the KUSF will continue to lose funding for every customer who
disconnects traditional telephone service and subscribes to VoIP service, even though the VolIP
provider relies on and directly benefits from the public switched telecommunications network.
CURB urges the Commission to determine that interconnected VoIP providers must contribute to

the KUSF pursuant to its authority under both the state and federal telecommunications acts.

'> The appropriate level of the FCC safc harbor is an issue that is being addressed in the appeal of the USF
Wireless/VoIP Order. VolP providers have proposed safe harbors for interstate revenues of 28.5 percent and 13
percent. This would mean that the corresponding intrastate revenue amounts would be 71.5 percent and 87 percent
respectively.



20.  CURB appreciates the opportunity provided in this docket to submit comments on
behalf of Kansas residential and small business ratepayers, and looks forward to reviewing the

comments submitted by other parties.

Respectfully submitted,

B Z% /7/{1/(/, ad

{__C.Steven Rarrick, #13127
Citizens’ Utility Ratepayer Board
1500 SW Arrowhead Road
Topeka, KS 66604
Tel:  (785) 271-3200
Fax: (785)271-3116




VERIFICATION

STATE OF KANSAS )
) ss:
COUNTY OF SHAWNEE )
C. Steven Rarrick, of lawful age, being first duly sworn upon his oath states:

That he is an attorney for the Citizens’ Utility Ratepayer Board; that he has read the
above and foregoing document, and, upon information and belief, states that the matters therein

appearing are true and correct.
sk LA N detts “@7(,/

k\c;s:;exae?l Rarrick

b _
SUBSCRIBED AND SWORN to before me this /2 _day of {2¢cemiber 2006,

}%Mw%ﬁﬁwm

Notary of Public

My Commission expires: F-03-0.

Notary Public - State of Kansas

SHONDAD. TITSWORTH
My Appt. Expires August 3, 2009
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MELANIE N. MCINTYRE, ATTORNEY
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WASHINGTON, DC 20006
Fax: 202-373-6001
r.delsesto@bingham. com

WILLIAM B. WILHELM, JR.
BINGHAM MCCUTCHEN, LLP

2020 K STREET, NW
WASHINGTON, DC 20006

Fax: 202-373-6001
william.wilhelm@bingham. com

GLENDA CAFER, ATTORNEY
CAFER LAW OFFICE, L.L.C.
2921 SW WANAMAKER DRIVE
SUITE 101

TOPEKA, KS 66614

Fax: 271-9993
gcafer@sbcglobal .net

RICK WOLFE, DIRECTOR, GOVERNMENT AFFAIRS
COMCAST BUSINESS COMMUNICATIONS, LLC
D/B/A COMCAST LONG DISTANCE

1500 MARKET STREET

34 EAST

PHILADELPHIA, PA 19102

Fax: 248-233-6721

rick wolfe@cable.comcast.com


mailto:bmartin@8x8.com
mailto:gcafer@sbcglobal.net

CERTIFICATE OF SERVICE

07-GIMT-432-GIT

BRIAN A. RANKIN

COMCAST PHONE OF KANSAS LLC
D/B/A COMCAST DIGITAL PHONE
1500 MARKET STREET
PHILADELPHIA, PA 19102-2148

LINDA LANGSTON, MANAGER REGULATORY AFFAIRS,

KS, MO, AR

COX KANSAS TELCOM, L.L.C.
D/B/A COX COMMUNICATIONS, INC
701 EAST DOUGLAS

WICHITA, KS 67202
linda.langston@cox. com

LINDA GARDNER, ATTORNEY, KSOPKJ0401
EMBARQ COMMUNICATIONS, INC.

5454 W 110TH STREET

OVERLAND PARK, KS 66211-1204

Fax: 913-397-3598
linda.gardner@embarg.com

ROBERT A. FOX, ATTORNEY
FOULSTON & SIEFKIN LLP
ONE AMVESTORS PLACE

555 S KANSAS AVENUE
SUITE 101

TOPEKA, KS 66603-3423
Fax: 233-1610
bfox@foulston.com

NICOLE WONG, ASSOCIATE GENERAL COUNSEL
GOOGLE INC.

1600 AMPHITHEATRE PARKWAY

MOUNTAIN VIEW, CA 94043

GREG ROGERS, DIRECTOR OF STATE REGULATORY
AFFAIRS

LEVEL 3 COMMUNICATIONS, LLC

1025 ELDORADO BOULEVARD

BROOMFIELD, CO 80021

Fax: 720-888-5134

greg.rogers@level3.com

KRISTOPHER TWOMEY, REGULATORY COUNSEL
COMMPARTNERS, LLC

3291 NORTH BUFFALO DRIVE, SUITE 150
LAS VEGAS, NV 89129-7437

GARY SHORMAN, PRESIDENT
EAGLE COMMUNICATIONS, INC.
2703 HALL, STE. 15

P.0O. BOX 817

HAYS, KS 67601
gary.shorman@eaglecom.net

KEVIN ZARLING, ATTORNEY/KSOPKJ04-4013
EMBARQ COMMUNICATIONS, INC.

5454 W 110TH STREET

OVERLAND PARK, KS 66211-1204

Fax: 913-345-7955
kevin.k.zarling@embarg.com

MARC S. CRANDALL, PRODUCT COUNSEL
GOOGLE INC.

1600 AMPHITHEATRE PARKWAY
MOUNTAIN VIEW, CA 94043

BRET LAWSON, ASSISTANT GENERAL COUNSEL
KANSAS CORPORATION COMMISSION

1500 SW ARROWHEAD ROAD

TOPEKA, KS 66604-4027

Fax: 785-271-3354
b.lawson@kcc.state.ks.us

*xx* Hand Deliver ***x

GREGG STRUMBERGER

LEVEL 3 COMMUNICATIONS, LLC
1025 ELDORADO BLVD
BROOMFIELD, CO 80021-8869
gregg.strumberger@level3. com


mailto:bfox@foulston.com

CERTIFICATE OF SERVICE

07-GIMT-432-GIT

BRUCE D. COHEN, ASSOCIATE GENERAL COUNSEL MICHAEL LENNEN, ATTORNEY
MCIMETRO ACCESS TRANSMISSION SERVICES LLC MORRIS, LAING, EVANS, BROCK & KENNEDY,
PO BOX 152092 CHARTERED
IRVING, TX 75015-2092 OLD TOWN SQUARE
Fax: 877-450-4658 300 N MEAD STREET
SUITE 200

WICHITA, KS 67202-2722
Fax: 316-262~5991
mlennen@morrislaing.com

JASON P. TALLEY, ATTORNEY EDWARD CADIEUX, SR. VP/REGULATORY
NUVIO CORPORATION NUVOX COMMUNICATIONS OF KANSAS, INC.
8500 w. 110TH STREET 16090 SWINGLEY RIDGE ROAD
STE. 525 SUITE 450
OVERLAND PARK, KS 66210-1808 CHESTERFIELD, MO 63017-6029
Fax: 913-498-1810 Fax: 314-275-4975
jason@nuvio.com ecadieux@nuvox.com
ADAM SHERR, SR. ATTORNEY - REGULATORY CHRISTOPHER LIBERTELLI, SR. DIR., GOV'T &
QWEST COMMUNICATIONS CORPORATION REG. AFFAIRS | NA
1600 7TH AVENUE, 3206 SKYPE
SEATTLE, WA 98191-0000 D/B/A SKYPE
Fax: 206-343-4040 SKYPE COMMUNICATIONS SARL
adam.sherr@gwest .com 15 RUE NOTRE-DAME

LUXEMBOURG, L-2240

LUXEMBOURG
MATTHEW FAUL, ATTORNEY MARK P. JOHNSON, ATTORNEY
SONNENSCHEIN NATH & ROSENTHAL LLP SONNENSCHEIN NATH & ROSENTHAL LLP
4520 MAIN STREET 4520 MAIN STREET
SUITE 1100 SUITE 1100
KANSAS CITY, MO 64111 KANSAS CITY, MO 64111
Fax: 816-531-7545 Fax: 816-531-7545
mfaul@sonnenschein.com mjohnson@sonnenschein. com

DIANE C. BROWNING, ATTORNEY/KSOPHN0212-2A411 KENNETH A. SCHIFMAN, ATTORNEY/MS: KSOPHN0212

SPRINT COMMUNICATIONS COMPANY L.P. 2A303

6450 SPRINT PKWY SPRINT COMMUNICATIONS COMPANY L.P.
OVERLAND PARK, KS 66251 6450 SPRINT PKWY

Fax: 913-523-0571 OVERLAND PARK, KS 66251
diane.c.browning@sprint.com Fax: 913-523-9827

kennth.schifman@mail.sprint.com

GREGG DIAMOND, REGULATORY POLICY & JIM KOHLENBERGER, EXECUTIVE DIRECTOR
PLANNING/HQEQO2E84 VOICE ON THE NET (VON) COALITION
VERIZON 5441 ALTA VISTA RD.

P O BOX 152092 BETHESDA, MD 20814

IRVING, TX 75015-2092 jkohlen@gmail . com

Fax: 877-450-4658


mailto:jason@nuvio.com
mailto:mfaul@sonnenschein.com
mailto:mlennen@morrislaing.com
mailto:ecadieux@nuvox.com
mailto:mjohnson@sonnenschein.com
mailto:jkohlen@gmail.com

CERTIFICATE OF SERVICE

07-GIMT-432-GIT

STACI L. PIES, PRESIDENT

VOICE ON THE NET (VON) COALITION
5512 AMESFIELD COQURT

ROCKVILLE, MD 20853

Fax: 202-478-2732
spies@pointone.com

DEBRA R. SCHMIDT, PROVISIONING MANAGER
WORLDNET L.L.C.

1 RIVERFRONT PLAZA

SUITE 301

LAWRENCE, KS 66044

Fax: 785-312-6997
dschmidt@sunflowerbroadband. com

/

)

NOAH K. WOOD

WOOD LAW FIRM, LLC

PO BOX 480585

KANSAS CITY, MO 64148-0585
noah@woodlaw. com

WILLIAM ASHWORTH, DIRECTOR, STATE GOV'T
AFFAIRS

YAHOO!, INC.

444 N. CAPITOL STREET, STE. 605
WASHINGTON, DC 20001

C. Stevgen Rarrick


mailto:spies@pointone.com
mailto:noah@woodlaw.com

	
	
	
	
	
	
	
	
	
	
	
	
	
	


