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Re: In the Matter of the Application of Atmos Energy for Approval of the Commission for Gas
System Reliability Surcharge per K.S.A. 66-2201 through 66-2204.

Letter of Additional Authority
Dear Chairman Wright and members of the Commission:

Through continued efforts at research, counsel for the Citizens’ Utility Ratepayer Board
has located authority for its position that the Kansas Corporation Commission lost jurisdiction
over the issue of how the return on equity is to be determined for calculating the return on Atmos
Energy’s Gas Safety and Reliability Surcharge when CURB filed its appeal of the Commission’s
previous order on that issue in Docket No. 08-ATMG-280-RTS. Although none of the cases are
Kansas cases, the opinions discussed below are founded on the principle that an appellate court
assumes exclusive jurisdiction over the subject matter of the order being reviewed, and until the
judgment of the appellate court becomes final, the agency may not enter a modified, extended or
new order on that subject.

So far as counsel can determine, there is no relevant difference in the statutory schemes
of Missouri or Montana that should lead a court in Kansas to come to a different conclusion.
Had counsel discovered these cases sooner, the discussion below would have been included as
authority in CURB’s petition for reconsideration at the beginning of paragraph 7.

The Missouri Court of Appeals in State ex rel. Missouri Cable Telecomm. Ass’'n v.
Missouri Public Service Comm’n, 929 S.W.2d 768 (Mo.App. 1996), held that the Public Service
Commission had no jurisdiction to modify a previous order while an appeal was pending. The
commission had approved a regulatory plan for a telephone company, which the company and
two other parties appealed to the circuit court. While the court’s opinion was pending, the
commission entered into a settlement agreement with the company and the public counsel that
provided an alternative plan and purportedly resolved the disputes then before the circuit court.
Other parties to the case appealed the settlement, raising, among other complaints, the allegation



approving the plan was pending review by the circuit court. The Court of Appeals agreed,
holding that the commission would only regain its jurisdiction to act in the matter when the
judgment of the circuit court became final.

The Missouri Court of Appeals, in articulating its holdings, referred to two previous
Missouri cases that provided the basis for its two-part holding that (1) an agency loses
jurisdiction over the subject matter of its order while an appeal of that order is on appeal, and (2)
regains jurisdiction when the judgment of the appellate court becomes final. The first
proposition was articulated in State ex rel. Campbell Iron Co., et al., v. Public Service Comm n,
317 Mo. 724, 296 S.W. 998 (1927), where the court held that an extension order concerning rates
set in a previous order was issued without jurisdiction, because the extension order was issued
after a writ of review had been filed. The second proposition was articulated in State ex rel
Kansas City v. Public Service Comm’n, et al., 360 Mo. 339, 228 S.W.2d 738 (1950), where the
court held the commission had jurisdiction to issue an entirely new second order, because it was
issued after the circuit court had remanded the successful appeal of the first order back to the
commission.

In Montana, a utility successfully sought an order from the state supreme court to enjoin
the Montana Public Service Commission from issuing further orders in a rate case after the
utility had appealed the commission’s order in the case. Montana Consumer Counsel v. Public
Service Commission, 168 Mont. 177, 541 P.2d 769 (1975). The court ordered the commission to
vacate the second order and ordered the commission to “refrain from further actions which may
tend to interfere with this Court’s jurisdiction on appeal of this matter.” Id., at 179.

These cases provide guidance for the present docket, and support CURB’s contention that
the KCC had no jurisdiction to issue an order modifying the method for determining the rate of
return for Atmos Energy’s GSRS tariff with a subsequent order while CURB’ appeal of the
original order is pending before the Kansas Supreme Court in Case No. 101452, and that it will
only regain jurisdiction after the supreme court’s opinion is final.

Respectfully submitted,
o /g/_,w
,/(/Jg ~ ¢

Niki Christopher #19311

David Springe #15619

Citizens’ Utility Ratepayer Board
1500 SW Arrowhead Road
Topeka, KS 66604

(785) 271-3200

(785) 271-3116 Fax

Attachment: One copy each of: State ex rel. Missouri Cable Telecomm. Ass’n v. Missouri Public
Service Comm’n, 929 S.W.2d 768 (Mo.App. 1996), and Montana Consumer Counsel v. Public
Service Commission, 168 Mont. 177, 541 P.2d 769 (1975).



VERIFICATION

STATE OF KANSAS )
COUNTY OF SHAWNEE ) ss:
I, Niki Christopher, of lawful age, being first duly sworn upon her oath states:

That she is an attorney for the Citizens’ Utility Ratepayer Board, that she has read
the above and foregoing document, and, upon information and belief, states that the

matters therein appearing are true and correct. {/. /(/—_\
ﬂ pavs L 7

Niki Christopher

SUBSCRIBED AND SWORN to before me this 12" day of January, 2010.
8 oo P S“"”;? J ‘/@gésc_:_/
= Public - State of Kansas .
My App\N;?gm: J::\uary 26, 2013 Notary Public

My Commission expires:_01-26-2013.
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Missouri Court of Appeals,
Western District.

STATE ex rel. MISSOURI CABLE TELECOM-
MUNICATIONS ASS'N, et al., MCI Telecommuni-
cations, Inc., AT&T Communications of the South-
west, Inc., and Midwest Independent Coin Payphone

Ass'n, Appellants-Respondents,
v.

MISSOURI PUBLIC SERVICE COMMISSION,
and Southwestern Bell Telephone Co., Respondents-
Appellants.

No. WD 51798.

July 2, 1996.
Motion for Rehearing and/or Transfer to Supreme-
Court Denied Aug. 27, 1996.
Application to Transfer Denied Oct. 22, 1996.

Cable telecommunications corporation, long-distance
telephone companies, and pay telephone association
petitioned for judicial review of settlement agree-
ment between Public Service Commission (PSC) and
telephone local exchange carrier (LEC) establishing
alternative regulation plan for carrier. After consoli-
dation of proceedings, the Circuit Court, Cole
County, Thomas J. Brown, I, J., entered order de-
claring settlement agreement unlawful. On appeal,
the Court of Appeals, Edwin H. Smith, P.J., held that:
(1) appeal was not rendered moot by state legisla-
ture's passage of bill which would alter Commis-
sion's regulation of carrier's rates if signed by Gover-
nor; (2) case was ripe for review; and (3) Commis-
sion acted without jurisdiction by entering into set-
tlement agreement during pendency of appeal from
Commissionorder requiring carrier to set date by
which it could accept Commission's proposed regu-
lation plan.

Affirmed.
West Headnotes
[1] Telecommunications 372 €977

372 Telecommunications

37211 Telephones
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372HI(G) Rates and Charges
372k974 Judicial Review or Intervention

372k977 k. Decisions and OrdersRe-

viewable. Most Cited Cases
(Formerly 372k337.1)

Appeal, from circuit court order declaring unlawful
settlement agreement between Public Service Com-
mission (PSC) and telephone local exchange carrier
(LEC) establishing alternative regulation plan for
carrier, was not rendered moot by state legislature's
passage of bill which would alter Commission's
regulation of carrier's rates if signed by Governor; if
signed, legislation would not take effect immediately,
there were preconditions in bill before Commission's
ratemaking authority would be altered, and morato-
rium provision of settlement agreement was not sole
issue raised on appeal.

[2]1 Appeal and Error 30 €~2781(4)

30 Appeal and Error
30XI11I Dismissal, Withdrawal, or Abandonment
30k779 Grounds for Dismissal
30k781 Want of Actual Controversy
30k781(4) k. Effect of Delay or Lapse

of Time in General. Most Cited Cases
Case on appeal becomes moot when circumstances
change so as to alter position of parties or subject
matter so that controversy ceases and decision can
grant no relief.

[3] Telecommunications 372 €977

372 Telecommunications

372111 Telephones

37211I(G) Rates and Charges
372k974 Judicial Review or Intervention
372k977 k. Decisions and OrdersRe-

viewable. Most Cited Cases

(Formerly 372k337.1)
Case, in which circuit court issuedorder declaring
unlawful settlement agreement between Public Ser-
vice Commission (PSC) and telephone local ex-
change carrier (LEC) establishing alternative regula-
tion plan for carrier, was ripe for review on appeal
before Court of Appeals, despite contention that ap-
pellants did not assert that grounds presently existed
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on which Commission should file rate complaint
against catrier.

[4] Constitutional Law 92 €975

92 Constitutional Law
92VI Enforcement of Constitutional Provisions
92VI(C) Determination of Constitutional
Questions
92VI(C)2 Necessity of Determination
92k975 k. In General. Most Cited Cases
(Formerly 92k46(1))
Courts will avoid deciding constitutional questions if
case can be fully determined without reaching consti-
tutional issues.

[5] Telecommunications 372 €977

372 Telecommunications
372111 Telephones
372I1I(G) Rates and Charges
372k974 Judicial Review or Intervention

372k977 k. Decisions and OrdersRe-

viewable. Most Cited Cases
(Formerly 372k337.1)

Public Service Commission (PSC) acted without
jurisdiction by entering into settlement agreement
with telephone local exchange carrier (LEC), estab-
lishing alternative regulation plan for carrier, during
pendency of appeal from Commissionorder requir-
ing carrier to set date by which it could accept
Commission's proposed regulation plan; Commis-
sion, employing settlement agreement, attempted to
avoid judicial review of its actions and at the same
time put in place plan regulating carrier, and, by en-
tering into agreement, Commission essentially en-
tered new reviewable “order.” V.AM.S. §§
386.320, 386.500, 386.510.

[6] Public Utilities 317A €189

317A Public Utilities
317AIII Public Service Commissions or Boards
317AIIKC) Judicial Review or Intervention

317AKk188 Appeal from Orders of Com-

mission
317Ak189 k. In General. Most Cited

Cases ‘
When Public Service Commission (PSC) order has
been challenged in circuit court, if review of order is
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pending before circuit court, Commission may not
enter modified, extended, or new order; however, if
judgment of circuit court becomes final, Commission
regains its jurisdiction to act in manner not inconsis-
tent with decision of circuit court.

[71 Public Utilities 317A €147

317A Public Utilities
317Alll Public Service Commissions or Boards
317AII(A) In General
317Ak145 Powers and Functions
317Ak147 k. Statutory Basis and Limi-
tation. Most Cited Cases
Public Service Commission (PSC) is creature of
statute and limited thereby. V.A.M.S. § 386.040.

[8] Public Utilities 317A €147

317A Public Utilities
317AIII Public Service Commissions or Boards
317AIII(A) In General
317Ak145 Powers and Functions
317Ak147 k. Statutory Basis and Limi-

tation. Most Cited Cases
Neither convenience, expediency, nor necessity are
proper matters for consideration in determination of
whether act of Public Service Commission (PSC) is
authorized by statute. V.A.M.S. § 386.040.

[9] Compromise and Settlement 89 €2

89 Compromise and Settlement
891 In General
89k1 Nature and Requisites
89k2 k. In General. Most Cited Cases
“Settlement agreement” is compromise by each party
to agreement of certain rights in order to gain what it
did not have established right to claim.
*769)eremiah D, Finnegan, Kansas City, for Appel-
lant/Respondent MO Cable Telecommunications
Ass'n.

Leland B. Curtis, Clayton, for Appellant/Respondent
MCI.

Paul DeFord, Kansas City, for Appellant/Respondent
AT&T.

Willard _C. Reine, Jefferson City, for Appel-
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lant/Respondent Midwest Indep. Coin Payphone.

Robert J. Hack, Jefferson City, for Respon-
dent/Appellant MO Pub. Serv. Comm'n.

Paul Gerard Lane, St. Louis, for Respon-
dent/Appellant SW Bell Telephone.

Before EDWIN H. SMITH, P.J, and
BRECKENRIDGE and ELLIS, 1J.

EDWIN H. SMITH, Presiding Judge.

This is an appeal from the trial court's order declaring
the settlement agreement entered into between the
Missouri Public Service Commission (“PSC”) and
Southwestern Bell Telephone Company (“SWBT”) to
be unlawful. Appellants, Missouri Cable Telecom-
munications Corporation (“MCTA”), MCI Telecom-
munications Corporation (“MCI”), AT & T Commu-
nications of the Southwest, Inc. (“AT&T”), and
Midwest Independent Coin Payphone Association
(“MICPA”), as intervenors, filed a petition requesting
the circuit court to review the settlement agreement.
Although the appellants prevailed before the circuit
court, because we review the decision of the PSC and
not the decision of the circuit court, Rule 84.05(¢)
mandates that the party aggrieved by the agency de-
cision be denominated as the appellant and the *770
party prevailing before the agency be denominated as
the respondent.™

EN1. Procedurally, we are treating the set-
tlement agreement as an order of the PSC by
choosing to review the agreement and by
how we denominate the parties as appellant
and respondent on appeal. Although we
must make this procedural decision so that
we may review the circumstances of this
case, we will make the substantive decision
as to whether this settlement agreement ac-
tually constitutes an order of the PSC after
reviewing the merits of each party's argu-
ment.

FACTS
Part of the following factual account is quoted, with

minor changes, from this court's opinion in the re-
lated case of State ex rel. Missouri Cable Television
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Association v. Missouri Public Service Commission,
917 S.W.2d 650 (Mo.App.1996).

In 1990, the Commission approved an experimental
incentive regulation plan for SWBT. The plan was to
last for three years and included a revenue sharing
grid based upon SWBT's return on equity each year.
Earnings above 14.1% would be shared with SWBT
customers by way of a credit on customers' bills. As
part of this agreement, reports were filed concerning
the success of the plan in 1992. A date was set to
consider future plans to be implemented. The plan
under which SWBT began operating in 1990 was
then extended to January of 1994 to avoid a lapse
while a new plan was developed. In 1993, two cases
filed with the PSC were consolidated and heard be-
fore the PSC which reviewed SWBT's rate of return
and attempted to devise an alternative regulation
plan. Appellants here were granted intervention in the
consolidated proceeding. After hearings, the PSC
issued its report and order in which it ordered SWBT
to reduce its rates by $84.6 million and to set a date
by which it could accept the PSC's proposed Acceler-
ated Modernization Plan (“AMP”).

The plan offered SWBT by the Commission would
have operated during a five-year period of time, end-
ing in 1998, in which SWBT would have agreed to
forgo any general rate increase or specific increases
to basic local service rates. During this time, SWBT's
return on equity would be calculated each year and
compared to a grid set forth in the PSC order to de-
termine if SWBT's customers were entitled to share
the company's earnings. If entitled, customers would
receive a credit on their bills. SWBT would be re-
quired to begin a project to modernize its statewide
telecommunications network.

SWBT declined to accept the AMP proposed by the
Commission. After the Commission denied all ap-
plications for rehearing, review was requested in the
Cole County Circuit Court by SWBT, as well as
AT&T and MCTA. The circuit court consolidated the
requests for review. The circuit court issued its or-
der on December 30, 1994, affirming the PSC's Re-
port and Order and ruled that the question of lawful-
ness of the AMP was moot because SWBT had re-
jected the plan leaving no controversy to decide. This
court upheld the holding that the issue was moot.

While the consolidated case was pending before the
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circuit court, SWBT, Office of the Public Counsel,
and the PSC entered into a settlement agreement to
resolve the disputes then before the circuit court.
While the effect of the settlement agreement is dis-
puted, it was intended as an alternative regulation
plan. The agreement contained a provision requiring
SWBT to modernize its statewide network in a man-
ner similar to the provisions of the order of the PSC.
The agreement provided that the PSC would not in-
vestigate the earnings of SWBT for five years. It also
approved a $15 million rate increase for SWBT. In
return, SWBT agreed not to initiate or support legis-
lation which would limit the jurisdiction of the PSC.
The settlement agreement was conditioned on ap-
proval of an increase in tariff revenues.

Appellants had no input to the settlement agreement
and were not made parties to it. After entering into
the settlement agreement, respondents dismissed the
petition for review in the circuit court. Appellants
MCTA, MCI and AT&T filed applications for re-
hearing with the PSC, which were rejected. These
parties then filed petitions for writ of review with the
circuit court. The circuit court issued the writs and
consolidated the cases. Appellant MICPA intervened
in the consolidated proceeding. The circuit court
*771 held the settlement agreement to be illegal and
unenforceable because it violated the constitutional
prohibition against surrendering the police power of
the state, was entered in violation of all constitu-
tional, statutory and regulatory requirements for an
administrative agency, and violated the duty of the
PSC to fix reasonable rates based on an appropriate
rate of return. Respondents filed the notice of appeal,
though as previously noted, the parties' roles are re-
versed on appeal.

DISCUSSION

1][2] We must first address two procedural points
raised by the respondents: first, that the case is moot;
and second, that the case is not ripe for review. Re-
spondents argue the case is moot due to passage by
the Missouri General Assembly of Senate Bill 507
which would alter the PSC's regulation of SWBT's
rates. If signed by the governor, they argue, the bill
would render the challenge to the moratorium provi-
sion in the settlement agreement moot. “A case on
appeal becomes moot when circumstances change so
as to alter the position of the parties or subject matter
so that the controversy ceases and a decision can
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grant no relief.” State ex rel. Monsanto Co. v. Public
Serv. Comm'n_of MOQ., 716 S.W.2d 791, 793 (Mo.
banc 1986). A decision by this court could grant re-
lief and the position of the parties has not changed for
three reasons. First, if signed, this law would not take
effect immediately because there is no emergency
provision. Thus, the rates as they presently exist
could be affected by a decision of this court. Second,
there are preconditions in the bill before the PSC's
rate making authority is altered. Thus, the time frame
in which the moratorium provision in the settlement
agreement will be valid is uncertain, but will remain
valid for some period of time after the bill takes ef-
fect. Third, although the moratorium provision is the
primary aspect of the settlement agreement being
challenged, it is not the only issue raised on appeal.
We, therefore, conclude that this case will not be ren-
dered moot by Senate Bill 507 becoming a law.

[3] Respondents argue the case is not ripe for review
because the appellants do not assert that grounds
presently exist on which the PSC should file a rate
complaint against SWBT. Therefore, they argue, the
moratorium provision cannot be challenged unless
the PSC has abused its discretion by failing to file a
rate complaint. Appellants challenge the PSC's exer-
cise of jurisdiction when it agreed to the moratorium
provision and this is the issue we review. Respon-
dents cite no direct authority on their ripeness argu-
ment, and we fail to see how a determination of
whether the actions of an administrative body were
within its jurisdiction would not be ripe for review.
We conclude that this case is ripe for review.

[4] Appellants raise several bases for declaring the
settlement agreement unlawful and void ab initio.
These bases include arguments that the PSC ex-
ceeded its statutory authority, i.e., its jurisdiction;
violated due process; failed to join appellants as nec-
essary parties to the settlement agreement; and, vio-
lated the constitutional prohibition against surrender-
ing or abridging the police power of the state. The
circuit court agreed with all of appellant's arguments,
however, we are reviewing the decision of the PSC,
not the circuit court. We are also constrained by the
rule that courts will avoid deciding constitutional
questions if the case can be fully determined without
reaching constitutional issues. State_ex rel. Union
Elec. v. Public Serv. Comm'n, 687 S.W.2d 162, 165
(Mo. banc 1983). Appellants have raised all of these
arguments on appeal, but in varying order in each of
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their respective briefs.™

FN2. Before beginning discussion of the
substantive legal issues raised by the parties,
we note that arguably appellants could have
raised a Missouri Sunshine Law violation by
the PSC given the manner in which they
conducted the entire affair, i.e, the discus-
sions, meeting, and drafting, which resulted
in the signing of the settlement agreement.
As the issue was not raised by the parties
and the 6-month statute of limitations found
in § 610.027.4 has run, we will not address
this issue.

[5] We must first deal with the arguments concern-
ing the PSC's jurisdiction to enter into the settlement
agreement, because * if it acted without jurisdiction,
all further acts by it are void. Appellants assert that
once the appeals were taken from the PSC's Decem-
ber 1993 report and order, exclusive jurisdiction
vested in the circuit court where the appeals were
filed; leaving the PSC without jurisdiction to alter or
modify its order. Thus they conclude, because the
settlement agreement was entered while the appeal
was pending before the circuit court, the PSC acted
without jurisdiction and the settlement agreement
should accordingly be declared void and without ef-
fect. We agree.

To support this proposition, appellants rely on the
case of State ex rel. Campbell Iron Company, et al. v.
Public Service Commission, 317 Mo. 724, 296 S.W.
998 (banc 1927). In State ex rel. Campbell Iron Co..
the PSC made an extension orderconcerning the
rates it had set for SWBT after the writ of review was
filed. Id. 296 S.W. at 1000. The extension order was
essentially a modification of the PSC's previous or-
der. The PSC was held to be without jurisdiction to
enter a subsequent order after a writ of review had
been filed. /d. at 1001, The court stated, “[o]n the
issuance of a writ of review its jurisdiction to make
further orders ceases” Id.

In State ex rel. Kansas Citv v, Public Service
Commission, et al, 360 Mo. 339, 228 S W.2d 738
(1950), the SupremeCourt faced a similar issue,
except that the PSC had entered an entirely new or-
der rather than simply a modification of an existing
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order as in State ex rel. Campbell Iron Co. The cir-
cuit court struck down the first order and remanded
the case back to the PSC. Id. 228 S.W.2d at 740, The
PSC then entered a second order, although a motion
had been filed concerning the court’s ruling on the
first order. Id._The court concluded that the judgment
was final and the motion was improper. Id. at 740-41,
Since the court had remanded the case back to the
PSC, it had the jurisdiction to enter the second or-
der. Id. at 742-43.

[6] Taking these two cases together, we can declare
the proper rule in Missouri concerning the jurisdic-
tion of the PSC when one of its orders has been
challenged in the circuit court. If review of a PSC
order is pending before a circuit court, the PSC may
not enter a modified, extended or new order. How-
ever, if the judgment of the circuit court becomes
final, the PSC regains its jurisdiction to act in a
manner not inconsistent with the decision of the cir-
cuit court.

In this case, all parties concede that review of the
PSC's order was pending before the circuit court.
Hence, the PSC did not have the jurisdiction to
change its order regarding SWBT. Appellants claim
that the settlement agreement was either a modifica-
tion of a prior order or an entirely new order. Re-
spondents assert that the settlement agreement was
not an order of the PSC as that term is used in §§
386.500 and 386.510™ and is, therefore, not re-
viewable. We must decide whether the true status of
this settlement agreement constituted a review-
ableorder. We will begin this analysis by reviewing
the statutes governing the PSC.

EN3. All statutory references are to RSMo
1994, unless otherwise stated.

[7) The PSC is a creature of statute and limited
thereby.

http://www.westlaw.com/Find/Default.wl?rs
=dfal.0&vr=2.0&DB=713&FindType=Y&
ReferencePosition-
Type=S&SerialNum=1979130567&Referen
cePosition=49State ex rel. Util. Consumers Coun-
cil v. P.S.C., 585 S.W.2d 41. 49 (Mo. banc 1979). It
was created and established by § 386.040. The pri-

mary function of the PSC is the regulation of public
utilities. § 386,250, RSMo Supp.1993; § 386.270; §
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386.320; § 386.330; § 386.360. One such public util-
ity regulated by the PSC is telecommunications, and
in this case the company is SWBT. § 386.250(2),
RSMo Supp.1995; ch. 392, et seq.

[8] The statutory procedure for regulating telephone
companies is set forth in chapters 386 and 392. These
chapters also contain the actions which the PSC is
authorized to engage in. “ ‘[N]either convenience,
expediency or necessity are proper matters for con-
sideration in the determination of” whether or not an
act of the commission is authorized by the statute,
State ex rel. Kansas City v. Public Service Comm'n,
301 Mo. 179, 257 S.W. 462 (banc 1923).” State ex
rel. Util. Consumers Council, 585 S.W.2d at 49. The
PSC is “vested with and possessed of the powers and
duties in this chapter specified, *773 and also all
powers necessary or proper to enable it to carry out
fully and effectually all the purposes of this chapter.”
§ 386.040. In its December 17, 1993 Report and Or-
der, the PSC addressed its authority to enter into al-
ternative regulation plans. We need not address all
alternative regulation plans, only the use of private
settlement agreements. Neither chapter 386 nor chap-
ter 392 contain explicit statutory authorization for the
PSC to enter into settlement agreements with public
utility companies. We need not decide that issue in
this case and we will proceed as if the PSC may enter
into settlement agreements.

The duties of the PSC are set forth in chapters 386
and 392. The PSC is charged with the general super-
vision of telephone corporations, such as SWBT,
including supervision of its “compliance with all the
provisions of law, orders and decisions of the com-
mission....” § 386.320. Whenever a complaint is
made against a telephone company to the PSC, such
as was made here against SWBT, “it shall be its duty,
within sixty days after final submission, to make and
file an order either dismissing the petition or com-
plaint or directing the public utility ... complained of
to satisfy the cause of complaint in whole or to the
extent which the commission may specify and re-
quire.” § 386.330.3. If the PSC is of the opinion after
a hearing that a telephone company's rates are “un-
just, unreasonable, unjustly discriminatory or unduly
preferential or in any wise in violation of law,” the
PSC shall fix a reasonable rate by order. § 392.240.

In this case, the PSC exercised its duty of general
supervision by filing a complaint against SWBT
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charging that its rates were excessive. After investi-
gation and a hearing, it issued an order as mandated
by § 386.330.3. This order gave SWBT the option of
accepting or rejecting its Accelerated Modernization
Plan (“AMP”) approved in the order. SWBT rejected
the AMP and requested review in the circuit court.
Ultimately, to avoid the appeals process, and because
the AMP had lapsed, the PSC entered into the settle-
ment agreement in order to get SWBT's approval of
its regulation plan.

[9] By its very nature, a settlement agreement is a
compromise by each party to the agreement of certain
rights in order to gain what it did not have an estab-
lished right to claim. See generally BLACK'S LAW
DICTIONARY 67, 1372 (6th ed. 1990) (definitions
of “agreement” and “settlement”). Here, SWBT gave
up its right to have the PSC's order reviewed by the
circuit court in order to gain a more favorable regula-
tion plan. The PSC, on the other hand, gave up the
right to enforce its order as prima facie lawful under
§ 386.270 in order to avoid the appellate review
process.

Appellants claim that the settlement agreement con-
stituted a separate order of the PSC regulating
SWBT. The PSC asserts that the settlement agree-
ment was a non-binding expression of the parties'
intent and only served to implement its previous or-
der, not to constitute a separate order. The PSC's
claim is contrary to the apparent belief of SWBT as
expressed in its brief, as well as contrary to the ex-
press terms of the settlement agreement. The last
paragraph of the agreement states that the parties
“trust[ ] and expect| ] compliance with its spirit and
terms” and provides the PSC with the authority to
determine whether the agreement has been violated
absent a final judicial decision to the contrary. The
PSC essentially incorporated its powers under §
386.320 to determine SWBT's compliance with its
orders into the settlement agreement. The PSC at-
tempts to argue out of both sides of its administrative
mouth; on one hand saying it is not a reviewable or-
der, and on the other hand treating it in almost all
respects as an order. Thus, we find that both respon-
dents intended the settlement agreement to be binding
and contemplated judicial review thereof should a
problem arise.

Respondents' defense is that this settlement agree-
ment is no different than any other settlement of liti-
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gation. Due to the nature of this settlement agree-
ment, we find that it differs in many respects from the
traditional settlement agreement. This settlement
agreement more closely resembles an order or deci-
sion of the PSC because it replaced another regula-
tory plan and operates*774 as the only regulation of
SWBT put in place by the PSC. Even if no distinction
could be drawn, the argument still fails. Missouri
courts generally treat settlement agreements as con-
tracts and we find no reason to view this settlement
agreement any differently. See Daily v. Daily, 912
S.W.2d 110, 114 (Mo.App.1995); Ayotte v. Pillsbury
Co., 871 S.W.2d 139, 142 (Mo.App.1994); Park
Lane Med. Ctr. v. Blue Cross/Blue Shield, 809
S.W.2d 721, 724 (Mo.App.1991). If the settlement
agreement is a contract, then it is binding. If it is
binding, the provisions of this settlement agreement,
some being regulatory in nature, have the effect of
operating as a regulatory plan. If it has the effect of a
regulatory plan, then there are no practical differ-
ences between the settlement agreement here and the
usual order or decision entered by the PSC after a
public hearing. If it is an order, then it is reviewabie
by this court.

We find the settlement agreement constituted an or-
der or decision of the PSC regarding the regulation of
SWBT, and essentially restored its role as adjudica-
tor. Because the AMP had lapsed, the settlement
agreement constituted the only regulation plan in
effect at the time. And, because the appeal was pend-
ing before the circuit court when the settlement
agreement was entered into, we find that the PSC
lacked the jurisdiction to sign the settlement agree-
ment outside the court proceedings. See State ex rel.
Campbell Iron Co., 296 S.W. 998. The jurisdictional
issue could have been removed had the PSC taken the
settlement agreement to the circuit court for its ap-
proval after a hearing involving all of the parties. The
settlement agreement, as promulgated here, permitted
the PSC to make its decision privately as opposed to
openly and with the input of the intervenors. This
would violate what appears to us to be one of the
purposes behind vesting exclusive jurisdiction in the
circuit court while review is pending, which is to
ensure that those interested in the outcome of the case
as intervenors have a forum to be heard.

CONCLUSION

It is not this court's job to tell the PSC how to regu-
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late SWBT or what methods are best to use. How-
ever, we must ensure the PSC properly exercises its
jurisdiction. In this case, the PSC, employing a set-
tlement agreement, attempted to avoid judicial review
of its actions and at the same time put in place a plan
regulating SWBT. By entering into the settlement
agreement, we find that the PSC essentially entered a
new order. We further hold that it was without juris-
diction to do so as exclusive jurisdiction was vested
in the circuit court at that time. State ex rel. Campbell
Iron Co., 296 S.W. 998;State ex rel. Kansas City, 360
Mo. 339. 228 S.W.2d 738 (1950). In this case, the
jurisdictional issue serves the purpose of keeping the
regulatory process out in the open, similar to the pur-
pose of Missouri's Sunshine Law.

Judgment affirmed.

All concur.

Mo.App. W.D. 1996.

State ex rel. Missouri Cable Telecommunications
Ass'n v. Missouri Public Service Com'n

929 S.W.2d 768

END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



Westlaw.

541 P.2d 769
168 Mont. 177, 541 P.2d 769
(Cite as: 168 Mont. 177, 541 P.2d 769)

C
SupremeCourt of Montana.
MONTANA CONSUMER COUNSEL Geoffrey L.
Brazier, Plaintiff and Respondent,
V.
PUBLIC SERVICE COMMISSION of Montana et
al., Defendants and Respondents,
and
The Montana Power Company, a corporation, Inter-
venor Defendant and Appellant.
No. 12944,

April 28, 1975.

Appellant power company moved for protective or-
der to enjoin respondents from undertaking actions
which interfered with SupremeCourt's appellate
Jjurisdiction. The SupremeCourt held that actions of
respondent Public Service Commission in reopening
docket while appeal by power company was pending
and issuing further orders in connection with chal-
lenged rate schedule filings were beyond jurisdiction
of Public Service Commission.

Protective orderissued.

West Headnotes
Public Utilities 317A €194

317A Public Utilities
317AIII Public Service Commissions or Boards
317AIIKC) Judicial Review or Intervention
317Ak188 Appeal from Orders of Com-
mission
317Ak194 k. Review and Determina-
tion in General. Most Cited Cases
(Formerly 317Ak27)
Actions of Public Service Commission in reopening
its docket and issuing further orders in connection
with challenged rate schedule filings and taking ju-
risdiction over several matters which were at issue
in pending appeal before SupremeCourt were be-
yond Public Service Commission'sjurisdiction.

*** The appellant has moved this Court for a protec-
tive order under the Rules of Appellate Civil Proce-
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dure on several grounds, the essence of which is that
the appeal in this case is on issues directly concern-
ing the legality, interpretation, and scope of Public
Service CommissionOrder #4147,

We heard the motion ex parte and ordered the re-
spondents to appear to be heard on the motion.

Respondent Consumer Counsel appeared by a motion
to remand to the district court, a motion to dismiss,
and a petition for order.

* Respondent Public Service Commission appeared
and argued orally.

This Court previously issued a stay order on January
8, 1975, staying execution of the judgment pending
appeal and subject to this Court's authority to order
refunds of over-collections.

This Court, in addition to examining the exhibits at-
tached to the motion, has examined the combined
brief with appendices in the appeal in this cause as
well as the appeal in cause #12955, the McTaggert
appeal.

Respondent Consumer Counsel, after seeking and
receiving extensions of time for filing briefs on ap-
peal, went back to the Public Service Commission to
object to the rate schedule filings ordered in #4147
and the Public Service Commission, in an unusual
order has denied the schedule and taken jurisdiction
over several matters which are of issue in the appeal
before this Court. Respondent Public Service Com-
mission has not responded to the appeal in any man-
ner and its counsel announced in open court that it
did not intend to.

The protective order sought here is to enjoin the re-
spondent Public Service Commission and the re-
spondent Consumer Counsel from undertaking ac-
tions which interfere with this Court's appellate ju-
risdiction.

The actions of the Public Service Commission in
reopening its docket and issuing further orders are
beyond its jurisdiction.
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‘ **779 It is therefore ordered that:

1. The motion of respondent Consumer Counsel to
remand to the district court is denied. Its motion to
dismiss is denied. The petition for order is denied.

2. The Public Service Commission shall vacate, set
aside and rescind its action and Order No. 4189 and
shall forthwith act to enforce its Order No. 4147.
The enforcement of said rate order shall be subject to
the refund provision of this Court's stay order.

@3. During the pendency of this appeal, the re-
spondents Public Service Commission and Montana
Consumer Counsel shall refrain from further actions
which may tend to interfere with this Court's juris-
diction on appeal of this matter.

CASTLES, Acting C. J., and HASWELL, JOHN C.
HARRISON and DALY, JJ., concur.

Mont. 1975.

Montana Consumer Counsel v. Public Service Com-
mission

168 Mont. 177, 541 P.2d 769

END OF DOCUMENT
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