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OF THE STATE OF KANSAS
Before Commissioners: Pat Apple, Chairman
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In the Matter of a General Investigation into Docket No. 17-CONS-3362-CINV

)
Potential Commission Rulemaking Regarding )
Responsibility for Abandoned Wells. ) CONSERVATION DIVISION
)
)

License Nos. (See Below)

RESPONSE TO THE REPORT AND RECOMMENDATION OF COMMISSION STAFF

COME NOW, Endeavor Energy Resources, LP (#32887), K3 Oil & Gas Operating
Company (#35032), Oil Producers, Inc. of Kansas (#8061), Ritchie Exploration, Inc. (#4767),
Wildcat Resources, Inc., Wilton Petroleum, Inc. (#7775), XTO Energy, Inc. (#32864), Jones Oil,
LLC (#30116), Benjamin M. Giles (#5446), Herman L. Loeb LLC (#3273), Rama Operating Co.,
Inc. (#3911), Merit Energy Company, LLC (#32446), Merit Hugoton, L.P., Wilson County
Holdings LLC (#34697), Murfin Drilling Company, Inc. (#30606), Prairie Energy, L.C. (#6067),
Cobalt Energy LLC (#34579), and Grand Mesa Operating Company (#9855), who shall
collectively be referred to hereinafter as “Intervenors,” and submit the following response to the
report and recommendation of Commission Staff in the above-captioned matter.

Introduction

The consensus is that there must be regulatory certainty regarding responsibility for
abandoned wells. The Commission’s orders in New Donna Lee! and Quest’, although imperfect,
provided the Kansas oil and gas industry with such certainty. Constrained by the somewhat

idiosyncratic wording of KSA 55-179(b), the Commission aptly provided meaning to the phrases

! In re Devon SFS Operating, Inc., et al., 04-CONS-074-CSHO, Order on Show Cause (June 6, 2007).
2 In re Quest Cherokee, LLC, 07-CONS-115-CSHO, Order on Show Cause (July 16, 2008).



“physical operation and control of a well” and “lease upon which such well is located,” so that an
operator would know the circumstances under which it may become responsible for an abandoned
well. Importantly, the Commission’s interpretation of KSA 55-179(b) in New Donna Lee and
Quest comported with (1) the plain language of the statute, as the Kansas Court of Appeals tacitly
found in Denman,’ and (2) the obvious legislative intent behind the statute—to hold the party who
abandoned the well accountable for its plugging. The course of action recommended by
Commission Staff exceeds the boundaries established by legislature in KSA 55-179(b), and would
create greater uncertainty concerning abandoned well responsibility—rather than the certainty
desired by all parties. The outcome of this course of action would be to deter oil and gas
development in Kansas, in contradiction of the Commission’s own mandate to prevent the waste
of the State’s oil and gas resources. If anything is to be done in this matter, it should be to formally
and finally adopt, through regulation, the Commission’s orders in New Donna Lee and Quest.
Denman did not upset New Donna Lee and Quest

The Kansas Court of Appeals opinion in Denman did not overrule, undermine or even
attempt to address the legality of the Commission’s New Donna Lee and Quest orders. The only
issue on appeal in Denman was whether more than one party could be held responsible for plugging
an abandoned well under KSA 55-179(b).* The issue the Commission is investigating in this
docket is who is responsible for an abandoned well under KSA 55-179(b), not how many people

can be found liable under KSA 55-179(b). Intervenors contend KSA 55-179(b) plainly prescribes

3 John M. Denman Oil Co., Inc. v. State Corp. Comm'n, 51 Kan.Ap.2d 98, 105 (2015).

4 Id., at 98-99, 100. (“Denman Oil contends that only one party may be held legally responsible for the wells
under K.S.A. 55-179 and that since another party took over the mineral lease from Denman Oil, it is no longer
responsible.”); Id. at 100. (“On appeal, then, the only matter before us is Denman Qil’s appeal of the KCC’s order

that Denman plug 41 well.”)



who is responsible for an abandoned well, and that the Commission properly interpreted and
enforced the statute as the legislature intended in New Donna Lee and Quest.

The present state of uncertainty concerning abandoned well responsibility is rooted in a
pretext conjured by Staff—that the Denman opinion “explicitly disallow[s] the Commission’s
ruling and rationales from New Donna Lee and Quest.” Staff’s interpretation of Denman is wrong.
Indeed, both the District Court and Court of Appeals upheld the Commission’s interpretation of
KSA 55-179(b) as applied through the lens of New Donna Lee and Quest in Denman.5 There is
no need to revisit the wisdom of New Donna Lee and Quest as those orders remain legally sound.
Staff’s misreading of Denman creates a problem that does not need to be solved.

The pretext that Denman overruled New Donna Lee and Quest provides the faulty
foundation upon which Staff’s proposed regulations are crafted. The proposed regulations are not
authorized by KSA 55-179, and would inequitably shift tremendous well plugging liability from
the culpable party to the people who seek to develop the State’s oil and gas resources. As such,
the proposed regulations threaten to cause waste. It is dubious to assert such an outcome was the
legislature’s intent when it crafted and codified KSA 55-179(b).

The Proposed Regulations are Not Authorized by KSA 55-179

The regulations proposed by Staff cannot be adopted by the Commission because the

proposed regulations do not comport with KSA 55-179. The proposed regulations attempt to (1)

impermissibly expand the universe of parties who may be found responsible for an abandoned well

5 In re Potential Commission Rulemaking Responsibility for Abandoned Wells, 17-CONS-3362-CINV, Report and

Recommendation of Commission Staff, p.2, (May 30, 2017).
¢ Denman, 51 Kan.App.2d at 105 (“Denman Oil has not shown any reason to set aside the KCC's order, which was

affirmed by the district court. No issues are before us regarding the orders the KCC issued to the Bridwells and TSCH.
We affirm the district court's judgment.”).



under KSA 55-179, and (2) improperly expand the circumstances upon which such parties may be
found responsible for an abandoned well under KSA 55-179.

As explained in detail in Intervenors’ previously submitted written comments’, Staff’s
proposed regulations delete the definition of “operator” prescribed by KSA 55-150(e) and adopted
by the Commission in KAR 82-3-101(a)(48) so as to functionally re-write KSA 55-179(b). KSA
55-150(e) and KAR 82-3-101(a)(48) define “operator” as “a person who is responsible for the
physical operation and control of a well. . .”® The proposed regulations abandon the legislatively
prescribed definition of “operator” and replace it with three new subcategory operator definitions:
“current operator”, “last operator”, and “original operator.”® The result is to re-write KSA 55-

179(b) from:

“A person who is legally responsible for the proper care and control of an abandoned
well shall include . . . the current or last operator of the lease upon which such well
is located . . .; the original operator who . . . abandoned such well. . .”

to:

“A person who is legally responsible for the proper care and control of an
abandoned well shall include . . . the [person responsible for the care and control
of an abandoned well located upon acreage it has under lease or was last to
lease]. . .; [the person responsible for the care and control of an abandoned

well located on acreage it had leased at the time the well was most recently
abandoned]. . .”

By watering-down what it means to be an “operator” under KSA 55-179, the proposed regulations
would impermissibly expand upon who may be held responsible for an abandoned well in Kansas.
Simply put, the Commission cannot adopt regulations that operate to change the statute.

By changing the legislatively prescribed definition of “operator,” persons who are, in fact, not

7 In re Potential Commission Rulemaking Responsibility for Abandoned Wells, 17-CONS-3362-CINV, Intervenor’s
Comments, pp. 2-5, (Dec. 14, 2016).

8 KSA 55-150(€).

° In re Potential Commission Rulemaking Responsibility for Abandoned Wells, 17-CONS-3362-CINV, Mot. to Open
Investigatory Docket, attached Preliminary Regulations K.A.R. 82-3-1500(c), (d), and (f) (Nov. 13,2016).



operators could seemingly be held responsible for abandoned wells. KSA 55-179(b) assigns
abandoned well responsibility under four scenarios:

1) any operator of a waterflood,

2) the current or last operator of a lease upon which such well is located,

3) the original operator who plugged or abandoned the well, and

4) any person who is responsible for the physical operation and control of a well. 10

The first three scenarios limit abandoned well responsibility to “operators,” whereas the fourth
scenario assigns responsibility to a person who impermissibly tampers with an abandoned well.
The legislature obviously used the term “person” rather than “operator” in the fourth circumstance,
because the legislature never intended for a person who is not an operator to become obligated for
an abandoned well under the other three scenarios. As addressed below, this is why a landman
cannot be responsible for an abandoned well under KSA 55-179(b) by simply taking an oil and
gas lease.

Further, the definition of “lease” advanced by Staff in its proposed regulations is legally
untenable, and would operate to improperly expand upon the circumstances in which an operator
may become responsible for an abandoned well under KSA 55-179. An oil and gas lease is not
“acreage subject to a contract or other document that provides a person'with the authority to use a
well” as the proposed regulations suggest. The Supreme Court has held time and time again that
an oil and gas lease is a license to explore for and produce oil and gas.!! It is an intangible right
in the land, an oil and gas lease does not convey a possessory interest in the real estate, as the

regulations suggest.'"> An oil and gas lease gives the lessee the right to come onto the land to

10 KSA 55-179(b) (“[A] person who is legally responsible for . . . an abandoned well shall include . . . one or more of
the following: [1] any operator of a waterflood. . ., [2] the current or last operator of the . . . well . . ., [3] the original
operator who plugged or abandoned the well, and [4] any person who . . . tampers with . . . an abandoned well.”)

(emphasis added).
Y Ingram v. Ingram, 214 Kan 415, 418 (1974); State ex rel. Fatzer v. Board of Regents, 176 Kan. 179, 190 (1954);

Connell v. Kanwa Oil, Inc., 161 Kan. 649 (1946) (citing many cases to that effect).
12 See n. 7, supra.



explore for oil, it does not obligate the lessee to come onto the land, and it certainly does not
obligate him to use wells previously abandoned—wells that at least one operator previously
determined to be worthless. The obvious effect of Staff’s unfitting definition of “lease” is to
improperly expand the circumstances in which an operator may become responsible for an
abandoned well. Why not just cut to the chase and call a “lease™ an “assumption of liability” for
all wells located on the leased? After all, that is what the legally unfounded definition of “lease”
advanced by Staff operates to do.

As demonstrated above, the proposed regulations cannot be adopted as drafted because
they improperly expand upon who may be responsible for an abandoned well and the
circumstances in which a person may be found responsible, in contravention of KSA 55-179. The
proposed regulations would turn every abandoned well in Kansas into a snare trap set to capture
unsuspecting operators—allegedly even non-operator landmen—so that they may be held to
account for, and abdicate the malfeasance and inaction of another party. That outcome is grossly
inequitable, and far afield of what the legislature contemplated when enacted KSA 55-179.
Contrary to Staff’s contentions, the Commission orders in New Donna Lee and Quest do, in fact,
comport to the statute, and may remain the rule of the State.

Landmen are not Operators

Frankly, it is outrageous to assert that a landman'? could be responsible for an abandoned
well under KSA 55-179(b) by simply taking an oil and gas lease. A landman is not an operator.
An operator is a “person who is responsible for the physical operation and control of a well.”

KSA 55-150(e) (emphasis added). At law, a landman cannot physically operate and control a

13 Independent geologists are likewise chilled by the notion that simply taking an oil and gas lease could impart
abandoned well responsibility under the proposed regulations, because they too obtain oil and gas leases in their
own name but cannot physically operate and control a well at law.



well.!* The fact that Staff believes its proposed regulations make it plausible for a landman to be
held responsible for an abandoned well as an “operator,” highlights the impropriety of Staff’s
attempt to re-write KSA 55-179. As noted above, the legislature deliberately created a separate
and distinct scenario under which a person who is not an operator (e.g., a landman) may be
assigned abandoned well responsibility under KSA 55-179(b). As if using the term “operator”—
rather than “lessee” or “person”—was not enough to signal the legislature’s intent behind KSA
55-179(b), the fourth circumstance makes clear that persons other than operators are only to be
held responsible if they tamper with an abandoned well. To imply that a landman may be
responsible for an abandoned well is counterproductive, as it casts greater uncertainty upon
abandoned well responsibility, contrary to everybody’s desire for certainty. Such an implication
is not supported at law, and the proposed regulations cannot be adopted if such an outcome is
plausible.

Finally, to set the record straight, copied below is a proper definition of “landman,” and
the definition adopted by the American Association of Petroleum Landman (“AAPL”) and its local
chapter the Wichita Association of Petroleum Landman (“WAPL”):

Landmen are the public facing (business) side of the oil, gas and mineral

exploration and production team. They interact and negotiate directly with

landowners, mineral owners and/or other oil and gas companies to acquire oil and

gas drilling leases and permits on the behalf of oil and gas companies. Landmen

are responsible for researching and interpreting title records necessary to determine

the rightful owners to oil and gas rights. They must be knowledgeable about matters

affecting title and about oil and gas exploration and production operations. They

must also be knowledgeable about the contracts and agreements necessary to

responsibly provide for and govern exploration and production operations. Being

the public facing side of the business, landmen must present themselves in a

professional manner and conduct their business with utmost integrity;

consequently, our association requires its members adhere to a high ethical
standard. There are three different types of landmen:

14 KSA 55-155(a); K.A.R. 82-3-120(a).



Company Landmen: Negotiate deals and trades with other companies and
individuals, draft contracts (and administer their compliance), acquire leases, clear
title, prepare land for drilling and ensure compliance with governmental regulation.

Independent Field Landmen: Serve clients on a contract basis and are generally the
industry’s contact with the public as they research courthouse records to determine
ownership and prepare necessary reports and locate mineral and land owners. They
negotiate oil and gas leases and various other agreements, obtain necessary curative
documents and conduct surface inspections before drilling.

Independent Land Consultants: Serve clients on a contract basis to perform the
functions listed above. Much effort is directed to due diligence examinations
required in the purchase and sale of companies and properties.

Notably absent from this definition is the responsibility for the “physical operation and control of
a well” as would be required to be an operator under 55-150(e).
Conclusion

Certainty concerning abandoned well responsibility should be the result of this docket.
New Donna Lee and Quest provide a framework for Commission rulemaking that comports with
KSA 55-179 and provides all parties with the desired certainty. Denman is not at issue in this
matter, and certainly did not upset New Donna Lee or Quest. If a legislative remedy is preferred,
Intervenors recommend revised statutes that adhere to the guidance adopted by the Commission
in New Donna Lee and Quest, rather than laws or regulations that seek to inequitably shift
tremendous well plugging responsibility from bad actors to an industry that is currently suffering.

Such an outcome would be grossly unfair.



Respectfully submitted,

MORRIS, LAING, EVANS, BROCK
& KENNEDY, CHARTERED

,

_Atathan A. Schlatter, #24848
300 N. Mead, Suite 200
Wichita, KS 67202-2745
Telephone — (316) 262-2671
Email — jschlatter@morrislaing.com
Attorneys for Intervenors




CERTIFICATE OF SERVICE

I, Jonathan A. Schlatter, hereby certify that on this 12 day of June, 2017, I caused the
original of the foregoing Response to the Report and Recommendation of Commission Staff
to be electronically filed with the Conservation Division of the State Corporation Commission of
the State of Kansas, and caused true and correct copies of the same to be deposited in the United
States Mail, first class, postage prepaid, and properly addressed to:

Ryan Hoffman

Director, Conservation Division
Kansas Corporation Commission
266 N. Main, Suite 220

Wichita, KS 67202-1513

Adv. Comm. Mem.,

Kansas Corporation Commission

Kent Eckles

Kansas Petroleum Council

800 SW Jackson Street, Suite 1005

Topeka, KS 66612

Adv. Comm. Mem Kansas Petroleum Council

Tom Black

10166 Lake Road

Pratt, KS 67214

Adv. Comm. Mem.,

Kansas Farm Bureauw/ Kansas Livestock Assn.

Tim Boese

Equus Beds Groundwater Management
District #2

313 Spruce Street

Halstead, KS 67056-195

Ad Comm. Me., Groundwater Mgmt. Districts

Mike Dealy

Kansas Geological Survey

4150 W. Monroe Street

Wichita, KS 67209-1261

Adv. Comm. Mem., Kansas Geological Survey

Oil & Gas Advisory Committee
Member or Legal Section

Division of Water Resources

Kansas Department of Agriculture
900 SW Jackson, Room 456

Topeka, KS 66612

Adv. Comm. Mem., Div. of Water Res.,
Kansas Dept. of Agriculture

Jon Callen

Edmiston Oil Company, Inc.
125 N. Market, Suite 1420
Wichita, KS 67202-1714
Adv. Comm. Mem., KIOGA

Tom Schnittker

Southwest Royalty Owners Association
209 E. 6th Street

Hugoton, KS 67951

Adv. Comm. Mem., SWROA and KROA

Mike Cochran

KS Department of Health & Environment
1000 SW Jackson Street, Suite 420
Topeka, KS 66612-1367

Adv. Comm. Mem.,

Dept of Health & Environment

Diane Knowles

Kansas Water Office

900 SW Jackson Street, Suite 404
Topeka, KS 66612

Adv. Comm. Mem., Kansas Water Office




David Bleakley

Colt Energy, Inc.

P.O. Box 388

Iola, KS 66749-0388

Adv. Comm. Mem., EKOGA

David E. Bengtson (#12184)
STINSON LEONARD STREET LLP
1625 N. Waterfront Parkway, Suite 300
Wichita, KS 67206-6620

Attorneys for Dart Cherokee

Basin Operating Co., LLC

John G. Pike

Withers, Gough, Pike & Pfaff LL.C
0.W. Garvey Building

200 W Douglas, Suite 1010
Wichita, KS 67202

Attorneys for J. Fred Hambright

Anthony T. Hunter

4715 W Central

Wichita, KS 67212

Attorney for HOP Energies, LLC

Jonathan R. Myers, Litigation Counsel
Kansas Corporation Commission

266 N. Main, Suite 220

Wichita, KS 67202-1513

Dustin Kirk, General Counsel
Kansas Corporation Commission
1500 SW Arrowhead Road
Topeka, KS 66604-4027

Tim McKee

Triplett Woolf Garretson LLC
2959 N Road Road, Suite 300
Wichita, KS 67226

Jeff Kennedy

Martin, Pringle, Oliver, Wallace & Bauer, LLP
100 N Broadway, Suite 500

Wichita, KS 67202

Prof. David E. Pierce
1700 S.W. College
Topeka, KS 66621

Diana Edmiston

Edmiston Law Office, LLC
200 E 1% Street, Suite 301
Wichita, KS 67202
Attorney for the WAPL
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