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BEFORE THE STATE CORPORATION COMMISSION

OF THE STATE OF KANSAS APR 2 0 2012
by
jon Commission
In the Matter of a General Investigation into ) state °°'p§f'f<t§1'las°
the Kansas Universal Service Fund pursuant ) Docket No. 12-GIMT-170-GIT
to K.S.A. 2010 Supp. 66-2008(c) )

REPLY TO “OBJECTION OF STAFF TO PLEADING AND RESPONSE TO REPLY”

COME NOW the rural local exchange carriers (RLECs) as identified in Attachment A
and for their reply to the “Objection of Staff to Pleading and Response to Reply” states as
follows:

1. On March 21, 2012, the Commission’s staff (Staff) served DR 1 to all of the RLECs, but
did not serve any of the RLECs’ counsel of record. On that date, even though this docket had been open
for over six months, there was not yet a Discovery Order in this docket, issued by either the Commission
or any of the prehearing officers. A standard Commission discovery order was later issued by the
prehearing officer on March 29, 2012.

2. The Commission’s standard discovery order normally contains provisions regarding who
should be served with the discovery when it is served, what to do when the party upon whom the
discovery is served objects to the discovery, what is required to attempt to resolve discovery disputes, and
other matters. As noted in paragraph 1, above, that standard discovery order was NOT in place when
Staff served DR 1 on the RLECs, but not counsel of record.

3. On Friday, March 23, 2012, after having been notified by clients and clients’ consultants
that Staff had issued the DR, counsel for the State Independent Alliance (“SIA”) called Staff counsel to
express that the RLECs had concerns about what the DR requested and asked to meet with Staff as soon
as possible to discuss those concerns. Counsel for SIA was informed an essential member of Staff wasn’t
available on Friday, March 23, 2012; thereafter, the previously-unavailable Staff member emailed the

RLECs’ counsels on Monday, March 26, 2012, wanting to know if the afternoon of Tuesday, March 27,




2012 would work as a meeting time. Staff and the RLECs’ counsels ultimately agreed to meet on that
afternoon.

4. On March 26, 2012, the RLEC:s filed an objection to the material requested in DR 1.
Even though there was no discovery order in place in the docket, and out of an abundance of caution to
ensure protection of their due process rights, the RLECs complied with what has been standard
Commission practice and filed an objection to the DR within five days after having received the DR. The
Discovery Order ultimately issued by the prehearing officer on March 29 contains this standard language
requiring objections to be filed within five days. The next day, on March 27, 2012, the RLECs met with
Staff and Staff counsel to express the RLECs’ concerns with the information requested in the DR and to
also request additional time in which to answer the DR, from April 4 to April 18,2012. Stafftold the
RLECs that because of the objection to the DR filed by the RLECs the day before, Staff would not
discuss the RLECs’ concerns substantively. Staff did state that it did not object to the request for an
extension of time in which to respond to the DR.

5. The RLECs objected to DR 1 on several grounds — primarily that the RLECs believed the
DR sought information that was currently inaccurate or was likely to change within a short period of time.
Another objection was that the DR requested information that was not in the possession of the companies
and had not yet been generated by the companies, or if it had been generated it had not been generated as
far into the future as Staff wanted for all but a very small number of companies. AT&T and CenturyLink
ultimately filed joinders in the RLECs’ motion,

6. On March 29, 2012, the prehearing officer issued the Discovery Order. In addition to the
standard requirement that objections to DRs be filed within five days (anticipated by the RLECs), the
Discovery Order also contained the admonition that “Parties shall negotiate in good faith to resolve
discovery disputes.” This latter requirement for good faith negotiation was also anticipated by the RLECs
and was the reason why RLEC counsel made the phone call to Staff requesting a meeting. Nothing in the
Discovery Order requires either the objection to discovery, or good faith attempts to resolve discovery, to

occur in any particular order.




7. On April 4, 2012, the prehearing officer issued an order which granted the request to
extend the time to respond to the DR to April 18, 2012, but denied the remainder of the RLECs’,
AT&T’s, and CenturyLink’s objections to DR 1. The prehearing officer’s order did not specifically
address the RLEC concern that companies, via the DR, were being asked to create information not in their
possession. The prehearing officer’s order simply stated, at paragraph 5, that “it appears that several
carriers have already advised Staff back in January that they were already making projections through
2020. Thus, the request cannot be considered unduly burdensome.” The prehearing officer appears to
have ordered companies that did not have the information already created or in their possession to create
that information and incur costs they would not otherwise have incurred but for the prehearing officer’s
order.

8. On April 9, 2012, the RLEC:s jointly filed a petition to the Commission requesting the
Commission review the April 4, 2012 prehearing officer’s order denying the objection to DR 1. The
“nitty gritty” basis for that joint petition was that the information requested by Staff was not entirely in
the possession of the RLECs and would have to be generated by the RLECs and its consultants, costing
the companies time and money to come up with the information. The RLECs, as indicated in the
objection to the DR and as also indicated in the petition requesting Commission review, did not object to
being required to generate the information requested by Staff but wanted a Commission (instead of a
prehearing officer) order clearly directing the RLECs to do so for future assurances for cost recovery in
the event the costs of generating that information might be questioned by future Commission Staff in any
audit or review of any of the RLECs,

9. On April 18, 2012, Staff filed its “Objection of Staff to Pleading and Response to Reply.”
Staff “objects” to the RLECs’ April 9 petition to the Commission on the basis that it “fails to comply with
the requirements relating to pleadings contained in K.A.R. 82-1-21(e) [sic] which requires a prayer
containing a concise and complete statement of all relief sought. No prayer appears in the RLECs’ Joint
Petition.” Staff further “objects™ to the April 9 petition to the Commission “in that it appears to be a

petition for reconsideration but fails to meet the requirements for such pleading. K.S.A. 66-118b and
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K.S.A. 77-529 require the pleading to be titled as a petition for reconsideration and to state the specific

grounds upon which relief is requested. K.A.R. 82-1-235 requires all petitions for reconsideration to be
filed pursuant to appropriate statutory authority relating to them. There is no mention in RLECs’ Joint
Petition of any statutory basis for its pleading.”

10. Staff continues to “object” to the April 9 petition on the grounds that the RLECs have
“made no objection to the DR to the party who posed the DR. No effort to resolve the objection has been
made because of the avenue the RLECs have chosen and Staff has not been afforded the opportunity to
file a Motion to Compel given the RLECs’ filed objection. Staff does not believe the matter ripe for the
RLEC:s to object.”

11. With respect to Staff’s first “objection” that the April 9 petition “fails to comply with the
requirements relating to pleadings contained in K.A.R. 82-1-21(e) [sic] which requires a prayer
containing a concise and complete statement of all relief sought” the RLECs note that a regulation
numbered “K.A.R. 82-1-21(e)” does not exist so far as the RLECs can find. The RLECs believe Staff
may be referring to K.A.R. 82-1-219(e). The RLECs note that although the regulation does require a
prayer and the April 9 petition does not contain a prayer, the relief requested is clear, concise, and
obvious in the April 9 petition. Further, that same regulation provides when a document may be rejected
and “no prayer” is not one of the grounds upon which a document may be rejected. The RLECs submit
that the April 9 petition substantially complies with K.A.R. 82-1-219(e) in that the relief requested is clear
from the title and body of the pleading, that this Staff objection is placing form over substance, and
should be rejected.

12. Staff’s next objection is that the April 9 petition “appears” to be a petition for
“reconsideration” and alleges that the April 9 petition fails to meet the requirements of K.S.A. 66-118b
and 77-529 for petitions for reconsideration. Staff’s objection here, is also misplaced. K.S.A. 66-118b
specifically refers to petitions for reconsideration of “any order or decision of the commission.” The April
9 petition requests the full Commission review an order of its prehearing officer, obviously not

contemplated by K.S.A. 66-118b. Similarly, K.S.A. 77-529 refers to reconsideration of “final” orders.
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The prehearing officer’s April 4 order is not a “final order” in that it determines only procedural matters

and does not adjudicate any substantive matter at issue in this docket. Finally, Staff misconstrues the
language of K.A.R. 82-1-235 in that “filing” a document does not imply a requirement to state within the
document the provision pursuant to which it is being filed.

13. Staff next “objects” on the grounds that the RLECs “made no objection to the DR to the
party who posed the DR. No effort to resolve the objection has been made because of the avenue the
RLEC:s have chosen and Staff has not been afforded the opportunity to file a Motion to Compel given the
RLECs’ filed objection. Staft does not believe the matter ripe for the RLECs to object.” As indicated
above, the RLECs did indeed object to Staff, the party that posed the DR. The RLECs’ counsels met with
Staff for approximately an hour on the afternoon of Tuesday, March 27, in an attempt to make clear to
Staff the RLECs’ concerns with the DR and the information it requested. Although Staff listened to the
RLECs, Staff made quite clear at the outset of the meeting that Staff would not substantively discuss any
of the RLECs concerns because the RLECs had, the day before, filed the objection to the DR. As noted,
however, Staff’s claimed inability to substantively discuss the DR other than the timing of responses was
misplaced; the Discovery Order contains no requirement that informal resolution of discovery disputes
precede a formally-filed objection to that discovery, or vice versa, and it has never been Commission
practice to mandate that one MUST occur before the other.

14. Next, with respect to Staff’s complaint that it has “not been afforded the
opportunity to file a Motion to Compel given the RLECs’ filed objection” the RLECs are wholly
puzzled. The information requested in the DR was due April 18 and all of the RLECs complied
on or before that date. Absent a Commission Order clarifying a more extensive obligation there
is nothing to compel.

15. As indicated above, the RLECs have simply requested an order of the Commission that

the RLECs have to expend time, money, and scarce resources diverted away from the provision of quality



service to their customers to, if necessary, generate information not already in its possession, in an

attempt to satisfy Staff’s DR 1.

WHEREFORE the RLECs request the Commission consider its response, above, issue an order

as requested that the RLECs that have not already done so generate information not in their possession to

satisfy Staff’s DR 1, or otherwise clarify whether each RLECis required to incur expenses to

develop and provide all information requested by Staff, and for such other and further relief as

the Commission deems just and equitable.

Respectfully submitted,

T tprrece S ZE. .. ,/1

Thomas E. Gleason, Jr, #07741
GLEASON & DOTY, CHARTERED
P.O.Box 6

Lawrence, KS 66044

(785) 842-6800 ph

(785) 856-6800 fax
gleason@sunflower.com
Attorney for Independent
Telecommunications Group




Colleen R. Harrell, #16121

James M. Caplinger, #04738

JAMES M. CAPLINGER, CHID.

823 W. 10" St.

Topeka, KS 66612

(785) 232-0495 ph

(785) 232-0724 fax

colleen@caplinger.net

jim@caplinger.net

Attorneys for the State Independent Alliance




Mari E.%apling;, # ?ﬁo\

Mark E. Caplinger, P

7936 SW Indian Woods Place

Topeka, KS 66615

(785) 478-9916

mark@caplingerlaw.net

Attorney for Southern Kansas Telephone Company,
Inc. and Mutual Telephone Company




VYERIFICATION

STATE OF KANSAS )
) SS:
COUNTY OF SHAWNEE )

Colleen R. Harrell, of lawful age being first duly sworn upon oath states:
That she is the attorney for the State Independent Alliance in this matter, that she has

read and is familiar with the foregoing Reply and that the statements made therein are true and
correct to the best of her information, knowledge, and belief.

Clloonitpuetl

Colleen R. Harrell

Subscribed to and sworn tg before me Friday, April 20, 2012.

MM&M

Notary Public

My appointment expires: AMareh A, Ao/3

A MARSHA GIVENS
EES Notary Public - State of Kansas
My Appt. Expires 3 Joa-[ 13




ATTACHMENT A

Independent Telecommunications Group, Columbus et al. (“Columbus™):

Columbus Telephone Co., Inc.
Cunningham Telephone Co., Inc.
Gorham Telephone Co. Inc.

H & B Communications, Inc.
Home Telephone Co., Inc.
LaHarpe Telephone Co. Inc.

State Independent Alliance (“SIA”):

Bluestem Telephone Company

Blue Valley Tele-Communications, Inc.
Craw-Kan Telephone Cooperative, Inc.
The Golden Belt Telephone Association, Inc.
Haviland Telephone Company, Inc.
JBN. Telephone Company, Inc.
KanOkla Telephone Association
Madison Telephone, LLC

MoKan Dial, Inc.

Peoples Telecommunications, [I1L.C

The Pioneer Telephone Association, Inc.

Moundridge Telephone Co., Inc.

Totah Communications, Inc.

Twin Valley Telephone, Inc.

Wamego Telecommunications Co., Inc.
Wilson Telephone Co., Inc.

Zenda Telephone Co., Inc.

Rainbow Telecommunications Association,
Inc.

Rural Telephone Service Company, Inc.
S&A Telephone Company, Inc.

The S&T Telephone Cooperative
Association, Inc.

South Central Telephone Association
Sunflower Telephone Company, Inc.

The Tri-County Telephone Association, Inc.
United Telephone Association, Inc.

Wheat State Telephone, Inc.

Southern Kansas Telephone Company and Mutual Telephone Company.




CERTIFICATE OF SERVICE

], the undersigned, hereby certify that a true and correct copy of the above and
foregoing document was mailed via electronic mail on this 20th day of April, 2012 to the

following, with no “hard” copy to follow:

BOB FOX, SENIOR LITIGATION COUNSEL
KANSAS CORPORATION COMMISSION
1500 SW ARROWHEAD ROAD

TOPEKA, KS 66604

b.fox@kcc.ks.gov

JAMES G. FLAHERTY, ATTORNEY
ANDERSON & BYRD, L.L.P.

216 SOUTH HICKORY

PO BOX 17

OTTAWA, KS 66067

jiflaherty@andersonbyrd.com

ROSE MULVANY HENRY, ATTORNEY
BRADLEY ARANT BOULT CUMMINGS LLP
1600 DIVISION ST STE 700

PO BOX 340025

NASHVILLE, TN 37203-0025

rhenry@babc.com

GLENDA CAFER, ATTORNEY
CAFER LAW OFFICE, L.L.C.
3321 SW 6TH STREET
TOPEKA, KS 66606

gcafer@sbcglobal.net

TERRI PEMBERTON, ATTORNEY
CAFER LAW OFFICE, L.L.C.

3321 SW 6TH STREET

TOPEKA, KS 66606

tipemberton@sbcglobal.net
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C. STEVEN RARRICK, ATTORNEY
CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD ROAD

TOPEKA, KS 66604

s.rarrick@curb.kansas.gov

DELLA SMITH

CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD ROAD

TOPEKA, KS 66604

d.smith@curb.kansas.gov

SHONDA SMITH

CITIZENS' UTILITY RATEPAYER BOARD
1500 SW ARROWHEAD ROAD

TOPEKA, KS 66604

Sd.smith@curb.kansas.gov

JACKIE MCCARTHY, DIR OF STATE REGULATORY AFFAIRS

CTIA-THE WIRELESS ASSOCIATION
1400 16 TH STREET NW, STE. 600
WASHINGTON, DC 20036

jmccarthy@ctia.org

KURT DAVID, CFO

EAGLE COMMUNICATIONS, INC.
2703 HALL, STE. 15

P.0.BOX 817

HAYS, KS 67601

kdavid@eaglecom.net

TINA GAINES, Director of Telecommunications
EMPIRE DISTRICT ELECTRIC COMPANY

720 S SCHIFFERDECKER AVE

JOPLIN, MO 64801-3525

tgaines@empiredistrict.com
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THOMAS E GLEASON ]JR, ATTORNEY
GLEASON & DOTY CHTD

POBOX 6

LAWRENCE, KS 66044-0006

gleason@sunflower.com

BRIAN G. FEDOTIN, ADVISORY COUNSEL
KANSAS CORPORATION COMMISSION
1500 SW ARROWHEAD ROAD

TOPEKA, KS 66604-4027

b.fedotin@kcc.ks.gov

GREG T DIAMOND, CORPORATE COUNSEL-REGULATORY
LEVEL 3 COMMUNICATIONS, LLC

1505 5TH AVE STE 501

SEATTLE, WA 98101-1678

Greg.diamond@level3.com

MARKE. CAPLINGER
MARKE. CAPLINGER, P.A.
7936 SW INDIAN WOODS PL
TOPEKA, KS 66615-1421

mark®@caplingerlaw.net

DAVID HAGA, ASSISTANT GENERAL COUNSEL

MCI COMMUNICATIONS SERVICES D/B/A VERIZON BUSINESS SERVICES
1320 N COURTHOUSE RD.

ARLINGTON, VA 22201

David.haga@verizon.com

LYLE WILLIAMSON, DIRECTOR - STATE GOVERNMENT RELATIONS

MCI COMMUNICATIONS SERVICES D/B/A VERIZON BUSINESS SERVICES
8350 E CRESCENT PKWY STE 200

GREENWOOD VILLAGE, C080111-2858

Lyle.williamson@verizon.com

LUKE A. SOBBA, ATTORNEY

MORRIS LAING EVANS BROCK & KENNEDY CHTD
SUITE 1310

800 SW JACKSON

TOPEKA, KS 66612-1216

Isobba@morrislaing.com
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RACHEL LIPMAN REIBER, ATTORNEY
RACHEL LIPMAN REIBER LLC

11032 SWHITETAIL LN

OLATHE, KS 66061-8409
rachelreiber@att.net

SUSAN B. CUNNINGHAM, COUNSEL
SNR DENTON US LLP

7028 SW 69TH ST

AUBURN, KS 66402-9421

Susan.cunningham@snrdenton.com

BRUCE A. NEY, GENERAL ATTORNEY

SOUTHWESTERN BELL TELEPHONE CO. D/B/A AT&T KANSAS
220 SE 6TH AVE RM 515

TOPEKA, KS 66603-3596

Bruce.ney@att.com

DIANE C. BROWNING, ATTORNEY

SPRINT COMMUNICATIONS COMPANY L.P.
KSOPHN0314-3A459

6450 SPRINT PKWY

OVERLAND PARK, KS 66251

Diane.c.browning@sprint.com

PAMELA SHERWOOD, VICE PRES REGULATORY
TW TELECOM OF KANSAS CITY LLC

4625 W 86TH ST STE 500

INDIANAPOLIS, IN 46268-7804
Pamela.sherwood@twtelecom.com

MICHAEL J. FOSTER, CHIEF EXECUTIVE OFFICER
TWIN VALLEY TELEPHONE, INC.

22 SPRUCE

PO BOX 395

MILTONVALE, KS 67466

mike.foster@tvtinc.net

TORRY SOMERS, ATTORNEY AT LAW/NVLSVB0207
UNITED TELEPHONE CO. OF KANSAS D/B/A CENTURYLINK
6700 VIA AUSTI PKWY

LAS VEGAS, NV 89119

Torry.r.somers@centurylink.com
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CHARLES H. CARRATHERS

VERIZON

HQEO3H52

8350 E CRESCENT PKWY STE 200
GREENWOOD VILLAGE, CO 80111-2858

Chuck.carrathers@verizon.com

DEBORAH KUHN, Assistant General Counsel
VERIZON

205 N MICHIGAN AVE.

7th Floor

CHICAGO, IL 60601
Deborah.kuhn@verizon.com

ARCHIE MACIAS, GENERAL MANAGER
WHEAT STATE TELEPHONE COMPANY, INC.
PO BOX 320

UDALL, KS 67146

agmacias@wheatstate.com

DOUG KITCH, CPA

ALEXICON TELECOMMUNICATIONS CONSULTING
3210 EAST WOODMEN RD

STE 210

COLORADO SPRINGS, CO 80920

dkitch@alexicon.net

BECKY SCOTT

ELKHART TELEPHONE COMPANY, INC.
610 SOUTH COSMOS

PO BOX 817

ELKHART, KS 67950

bscott@epictouch.com

Y 7 4

Colleen R. Harrell
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LAW OFFICES

JaMEs M. CAPLINGER, CHARTERED
823 W. 10th
TOPEKA, KANSAS 66612-1618

JAMES M. CAPLINGER (785) 232-0495

JAMES M. CAPLINGER, JR. : Fax (785) 232-0724
April 20,2012 ax 7
COLLEEN R. HARRELL P jim@caplinger.net

jrcaplinger@caplinger.net

colleen@caplinger.net
Patrice Petersen-Klein
Executive Director )
Kansas Corporation Commission E"’ Received
1500 SW Arrowhead Road t o :
Topeka, KS 66604
’ APR 2 0 2012

Inre: Docket No. 12-GIMT-170-GIT

by
State Corporation Commission

Dear Ms. Petersen-Klein: of Kansas

We are enclosing the original and seven copies of a Reply to “Objection of Staff to
Pleading and Response to Reply” in the above-referenced docket.

If the Commission or Staff have any questions with regard to the filing, please contact
this office.

Sincerely,

JAMES M. CAPLINGER, CHARTERED

%@Mﬂ{/{@

Colleen R. Harrell

CRH/mg

enclosures




