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Docket No. 15-GIMG-343-GIG 

CURB's PETITION FOR RECONSIDERATION AND/OR CLARIFICATION 

The Citizens' Utility Ratepayer Board (CURB) herein files its Petition for 

Reconsideration and/or Clarification of the Kansas Corporation Commission's Order on 

Jurisdictional Issue, issued in Docket No. 15-GIMG-343-GIG on June 18, 2015. 

I. Introduction 

!. On March 12, 2015, the Kansas Corporation Commission (Commission) 

opened this docket, entitling it "In the Matter of.a General Investigation Regarding the 

Acceleration of Replacement of Natural Gas Pipelines Constructed of Obsolete Materials 

Considered to be a Safety Risk." (Docket No. 15-GIMG-343-GIG). The investigation 

was requested by Commission Staff in the wake of the Commission's denial of a proposal 

for an accelerated recovery mechanism for a natural gas pipeline replacement program in 

Atmos Energy's 2014 rate case. In making that decision, the Commission stated that it 

would 

entertain the possibility of roundtable discussions with industry to discuss 
proposing to the legislature either an adjustment to the GSRS Act or an 
additional system integrity RA as well as any specific projects, goals and 
concerns that it would address. Additionally, the Commission finds its 
decision on the RA in this case does not prevent its consideration of other 
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infrastructure improvement mechanisms which Atmos or other utilities 
may propose in the future. 

Docket No. 14-ATMG-320-RTS, Order of Sept. 4, 2014, at if 56. 

2. Before the Commission commenced investigative proceedings, on March 

12, 2015, the Commission issued an order requesting comments on the question, "Does 

the Commission have the jurisdictional authority to establish alternative rate making 

methodologies for pipe replacement that go beyond the parameters established by the Gas 

Safety and Reliability Policy Act [GSRS]?" (Order, at if 3, 4). Several parties including 

the Commission Staff and CURB filed briefs on this issue. CURB' s brief argued that the 

Commission does not have jurisdiction to do so. 

3. On June 18, 2015, the Commission issued its Order on Jurisdictional 

Issue (Order), which held that "The Commission has jurisdictional authority to establish 

an alternative ratemaking mechanism for accelerated replacement of natural gas pipelines 

constructed of obsolete materials considered to be a _safety risk." (Order, Ordering if A). 

CURB petitions the Commission for reconsideration and/or clarification of this holding. 

II. Grounds for petition for reconsideration and/or clarification; 

4. A. This petition for reconsideration is made on the grounds that: 

(1) The Commission's holding asserting jurisdiction is based on a 

determination of fact, made or implied by the agency, that is not supported to the 

appropriate standard of proof by evidence that is substantial when viewed in light of 

the record as a whole, and 
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(2) is based on an erroneous interpretation of the law, pursuant to 

K.S.A. 77-621(c)(7) and (c)(4). 

B. In the alternative, if the Commission denies CURB 's petition for 

reconsideration and reasserts that it has jurisdiction, then 

(3) CURB petitions for clarification of the precise meaning of the 

Commission's statement, "The Commission finds any new and separate 

infrastructure mechanism it may implement would not change the monetary cap 

and would. thus not conflict with the plain language of the GSRS." (Order, at~ 7). 

III. Jurisdiction to hear petition 

5. This petition for reconsideration and/or clarification is timely filed, having 

been filed with the Commission within 15 days of the issuance of the Order. (Ordering~ 

C). Thus, the Commission may rule on this petition, although CURB argues that the 

Commission has no jurisdiction to establish alternative rate making methodologies for 

pipe replacement that go beyond the parameters established by the GSRS. "Issues 

relating to the court's subject matter jurisdiction to hear a particular claim may be raised 

at any time, as such claims go to the power of the court to hear a case." [Kingsley v. 

Kansas Department of Revenue, 288 Kan. 390, 395 (2009), citing to Vorhees v. Baltazar, 

283 Kan. 3 89, 297 (2007)]. 

6. The question as to whether subject matter jurisdiction exists is a question 

of law over which this court's scope of review is unlimited. [Id., citing to Back-Wenzel v. 

Williams, 279 Kan. 346, 347, 109 P.3d 1194 (2005). Because subject matter jurisdiction 

is ordinarily conferred by statute, it should be noted that the interpretation of a statute is 
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also a question of law subject to unlimited review. [Id., citing to Gr!fjin v. Suzuki Motor 

Corp., 280 Kan. 447, 451, 124 P.3d 57 (2005)]. "Parties cannot confer subject matter 

jurisdiction by consent, waiver, or estoppel, and parties cannot convey subject matter 

jurisdiction on a court by failing to object to the court's lack of jurisdiction. [Id., citing to 

Kansas Bd. Of Regents v. Skinner, 267 Kan. 808, Sy!. if 5 (1999)]. 

IV. Findings of fact not supported by substantial evidence in the record as a 

whole and based on an erroneous interpretation of the law 

I.· "The purpose of the GSRS is entirely separate and distinct from the 

scope of a system-wide obsolete pipeline replacement program." (Order, if 8). 

7. CURB argued in its brief that the Commission does not have jurisdiction 

to establish an alternative mechanism for providing natural gas utilities accelerated cost 

recovery for any project that is eligible for accelerated cost recovery under the GSRS, 

bec.ause in enacting the GSRS Act, the legislature has taken away the KCC's broad 

discretion to implement alternate ratemaking mechanisms for the types of projects 

eligible for recovery through the GSRS surcharge. The Order characterizes CURB' s 

argument against the KCC's jurisdiction in on this issue as "arguing the GSRS is the sole 

avenue for pipeline replacement and cost recovery outside of general rate cases" (Order, 

if 3, emphasis added). However, this mischaracterizes the focus of CURB's argument. 

CURB argued specifically that the GSRS statute provides the sole avenue for cost 

recovery outside rate cases for pipeline projects that are undergone to improve safety and 

reliability and which would not enhance revenues, and would therefore include any 

project or program that replaces aging or obsolete infrastructure and improves system 
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integrity, such as "system-wide obsolete pipeline replacement programs", "accelerated 

pipeline replacement programs", "accelerated replacement of natural gas pipelines 

considered to be a safety risk" and "accelerated replacement of gas pipelines constructed 

of obsolete materials"-all of which the Commission asserts are not eligible for recovery 

through the GSRS and could be recovered through a Commission-created mechanism. 

The Commission erroneously finds that these types of programs are "entirely separate 

and distinct" from the types of projects within the scope of the GSRS and therefore 

asserts that the Commission retains jurisdiction to devise an accelerated cost recovery 

mechanism for programs and projects to replace obsolete or aging pipeline infrastructure. 

This finding is erroneous and not based on substantial facts in the record. 

8. As noted in CURB's brief, the utilities authored and proposed the GSRS 

to the Kansas Legislature. (CURB Brief, at 2}The eligibility provisions below were 

authored by the utility-proponents, and understood by them all to provide recovery for the 

kinds of programs that the Commission claims ar~ within its jurisdiction to provide 

another alternative ratemaking mechanism: 

(I) Mains, valves service lines, regulator stations, vaults and other 
pipeline system components installed to comply with state or federal 
safety requirements as replacements for existing facilities; and 

(2) · main relining projects, service line insertion projects, JO!Ilt 
encapsulation projects and other similar projects extending the useful life 
or enhancing the integrity of pipeline system components undertaken to 
comply with state or federal safety requirements. 

(K.S.A. 66-2202(£)(1) and (2), defining "natural gas utility plant projects" that are 

eligible for cost recovery through the GSRS under the provisions of the Act{ The terms 

in subsection (1) "replacements for existing facilities" and in subsection (2) "extending 

1Note: the eligibility requirements set forth in subsection (1)(3) are not in dispute. 
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the useful life of or enhancing the integrity of pipeline system components" both provide 

limitations that exclude projects constructing new facilities that would add customers-

and thus increase revenues. Both provisions require that the projects should be ones 

undergone to comply with state or federal safety requirements or to enhance the integrity 

of the components. 

9. The testimony of the proponents at the legislature used the following 

terms to describe the infrastructure problems that prompted them to propose the OSRS2
: 

• "aging gas utility infrastructure" (Aquila, KOS; CURB Brief at 2, 3). 

• "safety and reliability" (Atmos; CURB Brief at 2). 

• "safety needs" (KOS; CURB Brief at 2). 

• "maintaining integrity" (Aquila, CURB Brief at 3). 

The utilities also used these terms to describe what kind of projects and programs would 

be recovered through the OSRS: 

• "safety and reliability investments" (Midwest Energy; CURB Brief at 3). 

• "safety related and infrastructure enhancement programs" (KOS, CURB 

Brief at 3). 

• "safety related pipeline replacement projects" (Aquila; CURB Brief at 3). 

I 0. Furthermore, all of the utilities that testified spoke in favor of the benefits 

to the utilities (and customers) of the accelerated cost recovery they would enjoy through 

the OSRS. (CURB Brief, 3, 4). But in spite of the utilities' testimony on the bill they 

authored and presumably understood what kinds of problems and projects it was designed 

2 All of these bulleted items come from the testimonies of the representatives of the companies identified at 
the Senate Utilities Committee hearing on SB 414, which was the legislation that enacted the GSRS Act. 
Citations to testimony are provided at the cited locations in CURB's Brief. Documents pertaining to the 
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to address, the KCC instead finds that the eligibility requirements in subsections (f)(l) 

and (2) of the GSRS do not include: 

• "system-wide obsolete pipeline replacement programs" (Order, if 8). 

• "accelerated pipeline replacement programs" (Order, if 8). 

• "accelerated replacement of natural gas pipelines considered to be a safety 

risk" (Order, if 11 ). 

• "accelerated replacement of gas pipelines constructed of obsolete 

materials" (Order, if I 0). 

11. The record shows that the proponents who authored and testified on behalf · 

of the GSRS bill believed one of the main purposes of the GSRS was to provide 

accelerated recovery for replacement of obsolete pipelines to address safety and 

reliability concerns, and the utilities were unified in their view of these concerns as 

system-wide concerns, but not insurmountable problems. As Ron Gaches noted in his 

Senate Utilities Committee testimony on SB 414, "In some cases the investments [to 

maximize safety and reliability] are mandated by federal or state agencies and in other 

instances there is some level of discretion associated with the scheduling and timing of 

these investments." Richard Loomis told the committee, "Generally, these types of 

investments are not controversial issues, but are a regular part of maintaining integrity 

throughout the gas systems." (Loomis, Aquila, Senate Testimony, Feb. 2, 2006). Kansas 

Gas Service agreed: "Kansas Gas Service and the other utilities operating in Kansas are 

continually replacing aging infrastructure and relocating infrastructure to meet safety 

needs and infrastructure enhancements." (Dixon, KGS, Senate Testimony, Feb. 2, 2006). 

Thus, the utilities were already addressing the safety and integrity of infrastructure on a 

7 



system-wide basis, but wanted more accelerated recovery of the costs because these kinds 

of costs don't bring in new revenues. The lack of additional revenues as a result of 

completing these projects and the lag time involved in recouping their investments were 

the real problems, in the utilities' view-not their ability to address their system-wide 

problems with aging and obsolete infrastructure. 

12. The legislature's two utility committees had heard testimony about these 

system-wide problems before the Senate Utility Committee added the cap which survived 

the final vote on the bill. (Supplemental Note on House [sicf Bill No. 414 As Amended by 

House Committee on Utilities, 2006 Session). Consumer Counsel David Springe and the 

KCC's then-Director of Utilities, Don Low, both spoke to their concerns that the broad 

category of costs that could be recovered through the GSRS could develop into huge 

yearly increases for customers. CURB testified that the language of the bill "is broad 

enough to make every capital expenditure made by a utility on plant replacement or 

upgrade ... an eligible infrastructure system replacement." (CURB testimony; see FN 2). 

On behalf of the KCC, Don Low testified that without the Commission's oversight, "the 

surcharge could result in customers paying unreasonable rates." (KCC testimony; see FN 

2). 

13. As a result of the discussion of the committee members after the testimony 

on February 2, the Senate Utilities apparently decided that it would like to see a cap 

added to the bill, along with other changes. This can be inferred from the minutes of 

February 15, which indicate that a representative ofKGS offered a revised version of the 

bill with the committee's requested revisions. [See Appendix-Minutes of the Senate 

Utilities Committee, Feb.9 and Feb. 15, 2006, and marked up copy of SB 414 (the 

3 See footnote I. 
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"balloon" referred to in the Feb. 15 minutes, dated Feb. I 0, 2006 in upper left hand 

corner). These amendments, including the 40 cent per customer per month cap on annual 

recovery, were adopted by the committee on February 20, and became a part of the 

legislation that was passed by both houses. (See Appendix-Minutes of the Senate 

Utilities Committee, Feb. 20, 2006). It should be noted that the minutes indicate that 

KCC's Utility Director testified to the House Utilities committee that he believed the 40 

cent cap was too large, given that there was no KCC oversight over expenditures as there 

is in a rate case. (See Appendix-Minutes of the House Utilities Committee, Mar. 14, 

2006). The minutes also indicate that CURB testified that "citizens would not benefit 

from the passage of this bill as it creates an annual surcharge on consumer bills to pay for 

normal utility expenditures." (Id.). The eligibility requirements for recovery of the project 

costs in what would become subsections (f)(l) and (2) of K.S.A. 66-2202 were passed 

without revision. Thus, having heard testimony from the utilities, CURB and the KCC 

about the fact . that these provisions would provide cost recovery . for system-wide 

replacements and upgrades of infrastructure, the committee left the language of these 

subsections intact. Thus, the Commission's finding that "the purpose of the GSRS is 

entirely separate and distinct from the scope of a system-wide obsolete pipeline 

replacement program" is a finding that is not supported by the record, and is a finding 

that is an erroneous interpretation of K.S.A. 66-2202. Programs under the GSRS 

subsections (f)(l) and (2) clearly include projects relating to compliance with safety 

requirements, such as replacement of aging or obsolete pipelines. It is reasonable to 

conclude that the legislature intended the GSRS Act to provide recovery for system-wide 

projects. 
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14. Further, the Commission's finding that "system-wide obsolete pipeline 

replacement programs", "accelerated pipeline replacement programs", and "accelerated 

replacement of natural gas pipelines considered to be a safety risk" are not eligible for 

cost recovery under the eligibility provisions at K.S.A. 66-2202(f)(l) and (2) is not 

supported by any explanation to support this finding. Whether one seeks evidence in the 

record to support this finding, or relies on a basic understanding of what these terms 

actually entail, this is a clearly erroneous finding that ignores the plain meaning of words 

and is illogical as well as inconsistent with the evidence in the record. The utilities 

testified that they were seeking accelerated cost recovery through the GSRS to help them 

address the problem of making investments throughout their systems to replace or 

enhance the integrity of aging infrastructure, obsolete pipeline materials, and other risks 

to public safety as well as reliability-when these investments do not pay off by adding 

new customers and increasing revenues. That's the exact same reason that the 

Commission wants to create yet another accelerated cost recovery pro(Sram. We must 

assume that the legislature understood that to be the reason, as well, because the language 

of the eligibility provisions in subsections (f)(l) and (2) is unchanged from the language 

proposed by the utilities. The distinction made by the Commission simply isn't supported 

by the record, and the Commission has offered no other explanation that would support 

the finding. 

2. "The Commission finds any new and separate infrastructure 

mechanism it may implement would not change the monetary cap and would thus 

not conflict with the plain language of the GSRS statute." (Order, at Ordering~ A). 
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15. With this statement, the Commission clearly finds that it may implement 

an accelerated cost recovery mechanism for system-wide infrastructure replacement 

programs in addition to the GSRS. This statement clearly refers to the cap on annual 

increases to the GSRS of 40 cents per month per customer. But beyond that, the 

Commission offers no explanation whatsoever as to the statement's context in relation to 

the rest of its Order. CURB has separate arguments to make concerning three possible 

interpretations of this finding, but requests clarification of the Commission's meaning 

only if CURB's petition for reconsideration on the Commission's findings and holding is 

denied. 

A. Interpretation of the cap as an additional eligibility limitation is 

erroneous 

16. At first reading, it appears that the Commission finds that because there is 

only 40 cents per month per customer in annual recovery-i.e., the "monetary cap" 

through the GSRS-the purpose of the GSRS doesn't include recovery of system-wide 

programs, and therefore there is no jurisdictional problem or conflict with the KCC 

creating a surcharge for system-wide programs. If so, this interpretation of the cap as a 

limitation intended to exclude system-wide programs or projects is erroneous, because 

there is no limitation whatsoever in the GSRS Act that prohibits recovery of the costs of 

system-wide programs. Such programs are not "separate and distinct" from the purpose 

of the GSRS. The cap on expenditures may limit the amount that can be recovered 

annually for expenditures on system-wide programs through the GSRS, but that does not 
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mean that expenditures on system-wide programs are ineligible for recovery through the 

the GSRS. 

17. Since the statement is ambiguous and the Commission did not provide 

further explanation, in the event that the Commission denies this petition for 

reconsideration of its finding and holding, CURB requests that the Commission clarify 

the meaning and intent of this statement. 

B. Interpretation of the cap of 40 cents per month per customer in 

annual cost recovery as the only legislative mandate that the Commission must 

follow in implementing a mechanism for system-wide infrastructure replacement 

programs is erroneous 

18. Another possible interpretation of this statement is that the Commission 

finds that it has jurisdiction to implement a mechanism for system-wide infrastructure 

replacement programs so long as it observes the limit of a 40 cents per .month per 

customer cap in annual cost recovery. If so, CURB disagrees with that finding, and 

addresses that issue in section 3, below. 

C. Interpretation of the cap as a limitation on a utility's total annual 

recovery through the GSRS plus the KCC-created mechanism is erroneous 

19. Another possible interpretation of this statement is that the Commission 

finds that it may assert jurisdiction to authorize another mechanism so long as a utility's 

total annual recovery through the GSRS plus the KCC-created mechanism does not 

exceed 40 cents per month per customer. If so, then CURB disagrees with this 
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interpretation, but notes that at least this interpretation would leave customers no worse 

off than with the GSRS alone. That small comfort is not a reason to ignore the fact that 

the Commission has no authority to do so. CURB makes its argument below that the 

Commission has no authority to prescribe a ratemaking methodology that would allow 

the utilities accelerated cost recovery of the same sorts of projects that may be recovered 

through the legislatively-created GSRS, whether or not it exceeded the amount of the cap 

on the GSRS. 

3. The Commission's holding that it has jurisdictional authority to 

establish an alternative ratemaking mechanism for accelerated replacement of 

natural gas pipelines constructed of obsolete materials considered to be a safety risk 

is an erroneous interpretation of law because the KCC has no jurisdictional 

authority where the legislature has already prescribed a mechanism for that 

particular purpose. 

20. The Commission cites Kansas Industrial Consumers v. Kansas Corp. 

Comm 'n, 36 Kan.App.2d 83, 97 (2006) [KIC case] for the proposition that under its broad 

ratemaking authority, the KCC may create an alternative mechanism for accelerated cost 

recovery of certain costs. CURB does not dispute that the KCC has broad ratemaking 

authority, but disputes that it has jurisdiction or authority to prescribe an alternative 

ratemaking mechanism to serve the same purpose as a mechanism that the legislature has 

already prescribed and upon which has set specific limits. 

21. In the KIC case, the challenge to the KCC's authority was whether the 

Commission could authorize a utility to implement a surcharge for recovery of 
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environmental costs that hadn't been created by the legislature. Under the statutory 

interpretation doctrine expressio unius that provides that the inclusion of one thing in 

legislation includes indicates exclusion of another, KIC argued that since the legislature 

had created surcharges for ad valorem taxes, transmission costs and security costs, the 

legislature intended only those costs to be recovered through surcharges, so the KCC 

could not create a surcharge on its own for environmental costs. KIC lost on that issue 

because the court reasoned that the legislature's intent to provide surcharges for taxes, 

transmission and security costs did not infer an intent to curtail KCC's broad ratemaking 

authority to create other surcharges. 36 Kan.App.2d at 95-97. If the legislature had 

already created an environmental surcharge with a cap on recovery, the court's decision 

on this issue very likely would have been different. But in the KIC case, the legislature 

had not spoken to the issue of environmental cost recovery. 

22. CURB's challenge to the KCC's authority in this case is different than the 

challenge in the KIC case .. The question here is whether the KCC has jurisdiction or 

authority to authorize a utility to implement a surcharge to recover the same types of 

costs that a legislatively-created surcharge recovers. Because the legislature has spoken to 

the issue of replacing and enhancing infrastructure that does not add customers or 

increase revenues in enacting the GSRS statute, and specifically addressed the limits on 

what may be approved with the 40-cent cap, KCC's broad authority must yield to the 

legislature's determination of what is an appropriate method of providing accelerated cost 

recovery for replacements or enhancements of infrastructure that do not add customers or 

revenues. The KCC may not create a similar surcharge to the GSRS, or a completely 

different surcharge intended to recover the same times of costs, and certainly may not 
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authorize the utilities more accelerated cost recovery than the cap that the legislature has 

mandated. The KIC case offers no guidance on the questions of the KCC's jurisdiction to 

create a surcharge where the legislature has already imposed specific limits on cost 

recovery. 

23. CURB is not arguing that the Commission mechanism would "change the 

cap" of the GSRS (Order,~ 7), but that it would conflict with the policy established when 

the legislature imposed a cap that wasn't included in the original legislation. 

(Supplemental Note on House [sic/Bill No. 414 As Amended by House Committee on 

Utilities, 2006 Session). The Commission has no authority to make a decision in conflict 

with a policy that the legislature has already determined to be appropriate. The KCC 

surcharge would be creating a mechanism that would allow the utilities accelerated cost 

recovery of additional amounts between rate cases beyond the amounts approved by the 

legislature for safety and reliability projects that do not add revenues or customers. But 

when the legislature provided the relief requested by the utilities in enacting the GSRS, it 

also expressly limited the amount of relief that it believed the utilities needed by 

imposing a cap. In fact, the Commission expressly acknowledged in its Order that the 

benefits to the utilities of the "favorable terms" of the GSRS are balanced by the cap on 

annual recovery. (Order, at~ 7). But it makes no difference whether the Commission's 

mechanism would observe the 40 cent per month per customer limitation or not; it has no 

authority to create a mechanism where the legislature has already done so. 

24. A decision in Texas iS illustrative of this principle and concerns a rider 

quite similar to the Transmission Delivery Charge in Kansas statutes (K.S.A. 66-1237 et 

4 Although the title of this Supplemental Note identifies the bill as a House bill, the text refers to SB 414 
and states that the GSRS legislation originated in the Senate; the identification in the title is clearly an error. 
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seq.). The Texas legislature had mandated a rider for electric utilities to recover changes 

in transmission-related FERC rates that are passed through to utilities by the state's 

regional transmission organization, ER COT. A utility (a member of a different regional 

transmission organization) applied for a similar rider but sought to move all of its current 

transmission-related costs out of base rates into a similar rider. The utility commission 

found that including all of the rates-not just the changes in rates-did not comport with 

the methodology provided by the legislature. The commission ruled that it had no 

authority to authorize a different methodology than that prescribed by the legislature. [In 

re Application of Entergy Texas, Inc. for Approval of Transmission Cost Recovery Rider, 

Docket No. 41235 (2013 WL 191281 (Tex.P.U.C.)]. In doing so, the commission said 

that its broad power of ratemaking did not imply a power "to supplant a method or 

procedure that the legislature itself has designated for the circumstances. The legislature's 

method or procedure prevails over that of the agency; 'the prescribed method excludes all 

others, and must be followed.' ".[Cobra Oil & Gas Corp. v. Sadler, 447 S.W.2d 887, 892 

(Tex.1968)*172 Foster v. City of Waco, 113 Tex. 352, 255 S.W. 1104, 1105 (1923); 

Balios v. Texas Dep't of Public Safety, 733 S.W.2d 308, 311 (Tex.App.1987, writ refd)]. 

25. Similarly, the KCC's broad ratemaking powers are conferred by the 

legislature, and also limited by the legislature. Just as the Commission has no authority to 

prescribe a different transmission delivery charge from that prescribed by the legislature, 

the Commission has no authority to prescribe a different GSRS-even if it is called 

something else and has different terms, so long as it is designed to serve a similar 

purpose. If the Commission grants the utilities alternative relief, or more relief than the 

legislature chose to grant them in this particular area of costs, the KCC will be upsetting 
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that balance that the legislature determined was appropriate in enacting the GSRS. The 

KCC has no authority to upset that balance which would exceed its authority and 

jurisdiction. Where the legislature exercises its prerogative to prescribe an alternative 

ratemaking mechanism for utilities that provides limited benefits to the utilities, the KCC 

has no authority or jurisdiction to modify or increase those benefits to utilities through an 

additional alternative ratemaking mechanism. 

26. Staffs opined that an additional KCC-created surcharge is needed because 

"Delaying pipe replacement until a threat to public safety is obvious is not good public 

policy." (CURB Brief, at I). CURB agrees, but Staff is ignoring the fact that the 

legislature has already determined what "good public policy" is on this particular issue. 

The appropriate remedy is to seek an amendment from the legislature if the GSRS cap is 

limiting the utilities' ability to address threats to public safety. No one testified at the 

committee hearings on the GSRS bill that public safety is threatened; perhaps if the 

legislature had evidence to the contrary, it would consider a change to the cap. CURB 

worked together with the utilities to devise a legislative proposal for a modest increase in 

the GSRS cap, but the proposal to all go down together to support an amendment went 

nowhere without Commission's support. So CURB is not opposed to asking the 

legislature to increase the cap to accommodate a faster pace of replacement of aging 

infrastructure. But we must assume that the legislature is satisfied at present that good 

public policy calls for the utilities to have the opportunity to seek accelerated recovery of 

the costs of non-revenue enhancing infrastructure projects up to the cap on the GSRS, 

and have an opportunity to seek recovery of the balance spent through the traditional rate 

case proceeding. The cap wasn't the utilities' proposal; it was the proposal of the 
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legislators who heard the testimony and read the bill; they were concerned about giving 

the utilities the go-ahead to do system-wide replacements without some sort of limit on 

how much rates could increase between rate cases. The balance struck by the legislature 

is not the Commission's to reweigh. 

27. The Commission does not have jurisdiction to add an additional 

mechanism for accelerated recovery of the same sort of projects that are eligible for 

recovery through the GSRS, whether or not the mechanism itself is similar or dissimilar 

to the GSRS. The KIC case supports this conclusion, because the legislature has already 

provided the remedy it deems appropriate for the purpose that the GSRS is intended to 

serve. By its actions, the legislature has decided that it is good public policy for the 

Commission to continue ensuring that the natural gas utilities continue meeting their 

obligation to protect the public safety under K.S.A. 66-66-1,208 through its approvals of 

prudent expenditures for safety and reliability to be recovered through the GSRS and 

through the traditional ratemaking process. Not only is it not good public policy for the 

Commission to attempt to expand the limits that the legislature imposed on the GSRS by 

devising another mechanism, the Commission simply has no jurisdiction to choose to do 

so. 

V. Conclusions and request for relief 

28. (1) The Commission's holding that it "has jurisdictional authority to 

establish an alternative ratemaking mechanism for accelerated replacement of natural gas 

pipelines constructed of obsolete materials considered to be a safety risk" is based on a 

determination of fact, made or implied by the agency, that is not supported to the 
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appropriate standard of proof by evidence that is substantial when viewed in light of the 

record as a whole, and is based on an erroneous interpretation of the law, pursuant to 

K.S.A. 77-62l(c)(7) and (c)(4). CURB seeks reconsideration of this holding, and requests 

the Commission reverse the holding. 

(2) In the alternative, if the Commission denies CURB's petition for 

reconsideration and reasserts that it has jurisdiction, then CURB petitions the 

Commission for clarification of the precise meaning of the Commission's statement, 

"The Commission finds any new and separate infrastructure mechanism it may 

implement would not change the monetary cap and would thus not conflict with the plain 

language of the GSRS." 

David Springe, Consumer Counsel #15619 
Niki Christopher #19311 
Citizens' Utility Ratepayer Board 
1500 SW Arrowhead Road 
Topeka, KS 66604 
(785) 271-3200 
(785) 271-3116 Fax 
d.springe@curb.kansas.gov 
n.christopherlaJ,curb.kansas.gov 
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STATE OF KANSAS 

COUNTY OF SHAWNEE 

VERIFICATION 

) 

) ss: 

I, Niki Christopher, of lawful age and being first duly sworn upon my oath, state 
that I am an attorney for the Citizens' Utility Ratepayer Board; that I have read and am 
familiar with the above and foregoing document and attest that the statements therein are 
true and correct to the best of my knowledge, information, and belief. 

Mel-
Niki Christopher 

SUBSCRIBED AND SWORN to before me this 61
h day of July, 2015. 

My Commission expires: 01-26-2017. 

~ .. DELLA J. SMITH 
Notary Public • Stale of Kansas 

My Appt. Expires January 26, 2017 
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APPENDIX A 

Supplemental Note on House Bill No. 414 

Minutes of the Senate Utilities Committee · 
February 2, 2006 
February 9, 2006 
February 15, 2006 
February 20, 2006 

Minutes of the House Utilities Committee 
March 14, 2006 

Presentation of the Kansas Corporation Commission 
Before the Senate Utilities Committee - February 2, 2006 

SB-414, Testimony of Larry Berg, 
Vice President of Corporate Relations 

Midwest Energy, Inc. before the Senate Utilities Committee 
February 2, 2006 

-
SB-414, Testimony of Brad Dixon, President Kansas Gas Service 

Before the Senate Utilities Committee 
February 2, 2006 

Testimony in Support of Senate Bill 414 
Remarks of Richard C. Loomis, Vice President, Kansas and Colorado Gas 

Aquila, Inc. 

Before the Senate Utilities Committee 
Presentation of the Kansas Corporation Commission 

February 2, 2006 

Senate Utilities Committee - S.B. 414, Testimony on Behalf of the Citizens' 
Utility Ratepayer Board by David Springe, Consumer Counsel 

February 2, 2006 

Order on Jurisdictional Issue 
June 18, 2015 



SESSION OF 2006 

SUPPLEMENTAL NOTE ON HOUSE BILL NO. 414 

Brier 

As Amended by House Committee on 
Utilities 

SB 414 would enact the Gas Safety and Reliability Policy Act. 
Beginning July 1, 2006, a natural gas public utility would be able to 
petition and propose rate schedules with the Kansas Corporation 
Commission (KCC) to establish or change gas system reliability 
surcharge (GSRS) rate schedules. These changes would allow for the 
adjustment of rates in order to recover the costs for eligible 
infrastructure system replacements. 

The bill would define eligible infrastructure system replacements 
to mean natural gas utility plant projects that: 

• Do not increase revenues by directly connecting the 
infrastructure replacement to new customers; 

• Are in service and used and required to be used; and 

• Were not included in the natural gas public utility's rate base in 
its most recent general rate case. 

The "natural gas utility plant projects" wou Id be defined under the 
bill to consist only of the following: 

• Mains, valves, service lines, regulator stations, vaults and other 
pipeline system components installed to comply with state or 
federal safety requirements as replacements for existing 
facilities; 

• Main relining projects, service line insertion projects, joint 
encapsulation projects and other similar projects extending the 
useful life or enhancing the integrity of pipeline system 
components undertaken to com ply with state or federal safety 

*Supplemental notes are prepared by the Legislative Research 
Department and do not express legislative intent. The supplemental note 
and fiscal note for this bill may be accessed on the Internet at 
http://www. ks legislature .org 



requirements; and 

• Facility relocations required due to construction or improvement 
of certain public works on behalf of the United States, this state, 
a political subdivision of the state or another entity having the 
power of eminent domain provided the costs have not been 
reimbursed to the natural gas utility. 

The KCC could not approve a GSRS to the extent it would 
produce a total annualized GSRS revenue below the lesser of 
$1,000,000 or Y, percent of the utility's base revenue level or 
exceeding 10 percent of the base revenue approved by the KCC at the 
utility's most recent general rate proceeding. 

The bill would prohibit the KCC from approving a GSRS for a 
utility that has not had a general rate proceeding decided or dismissed 
within the past 60 months, unless the utility has filed for one or is the 
subject of a new proceeding. The bill would prohibit a utility from 
collecting a GSRS for any period exceeding 60 months unless a filing 
has been made or is subject to a new proceeding. 

The bill also would require the utility which files a petition with the 
KCC for a GSRS, to submit a proposed GSRS and supporting 
documentation. Staff of the KCC would be required to confirm 
underlying costs and submit a report not later than 60 days after the 
filing. The bill would permit the KCC to hold a hearing and require that 
it issue an order not later than 120 days after the filing. The bill would 
prohibit ·a utility from effectuating a change in its rates no more often 
than once every 12 months. 

The KCC would determine the appropriate amount of pretax 
revenue. The bill would establish the factors in determining the 
appropriate amount of pretax revenue. 

The monthly GSRS change would be allocated among classes 
of customers in the same manner as was allocated at the utility's last 
general rate proceeding. The GSRS would be charged to customers 
as a monthly fixed change and not based on volumetric consumption. 
The monthly charge could not increase more than $.40 per residential 
customer per year. 

Nothing in the bill could be construed to limit the authority of the 
KCC to review and consider infrastructure system replacement costs 
along with other costs during any general rate proceeding. 
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Background 

At the Senate Committee hearing on the bill, proponents included 
representatives of Kansas Gas Service, Aquila, Midwest Energy, and 
Atmos. Opponents included representative of the KCC and the 
Citizens' Utility Ratepayers Board. 

The Senate Committee on Utilities amended the bill by deleting 
a portion of the definition of "eligible infrastructure system 
replacement" dealing with the replacing or extending the useful life of 
an existing facility; by deleting language relating to worn or deteriorated 
condition when referring to the system components installed for safety 
purposes under the definition of "natural gas utility plant projects"; by 
requiring rather than permitting the KCC staff to examine information 
to confirm underlying costs; by requiring rather than permitting the 
KCC staff to submit a report regarding its examination to the KCC; by 
limiting a utility to effectuate a change in GSRS no more often than 
once every twelve months rather than twice every twelve months; by 
limiting the GSRS to be charged to customers and not based on 
volumetric consumption; and by limiting the increase to not more than 
$.40 per residential customer per month over the base rates in effect. 

The House Committee amended the bill to clarify the language 
of the Senate Committee amendment placing a limitation on the 
amount of increase allowable for the GSRS charge. 

The fiscal note on the original bill states that the KCC believes 
that this bill. would have no effect on agency operations. The Citizens' 
Utility Ratepayer Board (CURB) believes the bill is unclear as to 
whether or not the agency would be allowed to participate in the GSRS 
proceedings. Consequently, the agency estimates this bill would have 
a fiscal effect ranging from zero, if it were not participating at all, to 
$40,000-$80,000. CU RB indicates that if it were participating and a full 
review of the costs and rates is allowed, then it could potentially need 
an additional $10,00 per case for outside consulting. The agency 
estimates that it could participate in four to eight reviews per year. Any 
fiscal effect resulting from this bill would be in addition to the amounts 
included in The FY 2007 Governor's Budget Report. 
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Approved: -~F~e~b,_,n,,m,,_ry'--"'6,._,2"0~0~6 __ 
Date 

MINUTES OF THE SENATE UTILITIES COMMITTEE 

The meeting was called to order by Chainnan Jay Emler at 9:30 A.M. on Febmary 2, 2006 in Room 526-S 
of the Capitol. 

Committee members absent: 

Committee staff present: Athena Andaya, Kansas Legislative Research Department 
Raney Gilliland, Kansas Legislative Research Department 
Bruce Kinzie, Revisor of Statutes' Office 
Diana Lee, Revisor of Statutes' Office 
Ann McMorris, Committee Secretary 
Leann Hirschfeld, Intern 

Conferees appearing before the committee: 

Brad Dixon, president, Kansas Gas Service 
Richard C. Loomis, Aquila, Inc. 
Larry Berg, Midwest Energy, Inc. 
Ron Gaches, Atmos Energy 
David Springe, CURB 
DonLow,KCC 

Others in attendance: See attached list. 

Chairman Emler opened the hearing on 

SB 414 - Enacting the gas safety and reliabilitv policy act. 

Proponents 

Brad-Dixon, President, Kansas Gas Service, spoke in favor of SB 414 because it furthers the ability of natural 
gas utilities operating in Kansas to provide safe and reliable gas service. The provisions in this bill will enable 
natural gas public utilities to comply more effectively and efficientlywith state and federal requirements. This 
bill provides a more streamlined approach to provide for non-revenue generating investments. 
(Attachment I) 

Richard C. Loomis, Aquila, Inc. favored this bill because it allows recovery of utility investment in non­
revenue generating projects through a gas system replacement surcharge. (Attachment 2) 

Lany Berg, Vice President of Corporate Relations, Midwest Energy, Inc., agreed with the reasons presented 
by Kansas Gas Service and Aquila and also noted the ability to pass through the cost of prudent safety and 
reliability investments in a timely manner is cnicial to their on-going financial health and the customer base 
that remains. (Attachment 3) 

Ron Gaches, Atmos Energy, urged passage of SB 414 as this will encourage natural gas companies to 
increase the investment levels necessary to maximize the safety and reliability of their systems. 
(Attachment 4) 

Questions from the committee regarding a cap and asking each company what their cost would be in a rate 
case. The responses on rate case cost ranged from $250,000 to $1.2 million, depending on the size of the 
company, not including KCC or CURB assessments. 

Opponents 

David Springe, consumer counsel, Citizens' Utility Ratepayer Board (CURB), spoke against SB 414 saying 
that the bill is over-broad, ill-defined and one-sided in favor of the utilities and offers no protection for 
consumers. Without withdrawing or waiving CURB's outright opposition, CURB provided the Committee 
some suggested mark-up's to the bill to remove what CURB considers the most egregious language in the 
bill. (Attachment 5) 

Unlc" specifically noted. the individool rem orb !"<corded herein have not been 1t.1nsoribcd vcrba[irn. Individual ren10rks os reported herein have not been submit«~ to 

the individual• appearing before the oommi<tee for editing or oorrcotjon<. Page I 



CONTINUATION SHEET 

MINUTES OF THE Senate Utilities Committee at 9:30 A.M. on February 2, 2006 in Room 526-S of the 
Capitol. 

Don Low, Director of the Utilities Division for the Kansas Corporation Commission, spoke in opposition of 
SB 414 because it does not allow for a detennination of the reasonableness of and need for a surcharge based 
on the individual circumstances of each natural gas utility. The KCC concern is that, without vesting 
discretion in the Commission to weigh the equities, circumstances could arise whereby the surcharge could 
result in customers paying unreasonable rates. (Attachment 6) 

Due to the lack of time, the committee members were unable to complete their questioning and the Chairman 
scheduled the continuation of the hearing to Febn1ary 9, 2006 at 9:30 a.rn. in Room 235-S. 

Approval of Minutes 

Moved by Senator Reitz, seconded by Senator Lee. the minutes of the meetings of the Senate Utilities 
Committee held on January 31. 2006 and Febniary 1. 2006 be approved. Motion carried. 

Adjournment. 

Respectfully submitted, 

Ann McMorris, Secretary 

Attachments - 6 

Unless •ped~cally noted. the individuol rernorks recorded herein have not boon tron•cribed v<rbatin1. lndividuol romorks., reporccd herein have not been submitted to 

lhe individuols oppeoring before the comrniuee for editing or corrcotioo•. Page 2 



Approved: Febrnary 14, 2006 
Date 

MINUTES OF THE SENATE UTILITIES COMMITTEE 

The meeting was called to order by Chainnan Jay Emler at 9:30 A.M. on Febrnary 9, 2006 in Room 526-S 
of the Capitol. 

Committee members absent: 

Committee staff present: Athena Andaya, Kansas Legislative Research Department 
Raney Gilliland, Kansas Legislative Research Department 
Bruce Kinzie, Revisor of Statutes' Office 
Diana Lee, Revisor of Statutes' Office 
Ann McMorris, Committee Secretary 
Leeann Hirshfield, Intern for Sen. Emler 

Conferees appearing before the committee: 

Others in attendance: See attached list 

Continuation of hearing on 
SB 414 - Enacting the gas safety and reliability policv act. 

Steve Johnson, Kansas Gas Service, explained the proposed amendments to S.B. 414, which would clarify 
how charges are made and limit the charge to 40 cents per customer, per month, per year. (Attachment 1) 

Committee questioned representatives from KCC and CURB on the various changes and asked for further 
explanation on how the rate is detennined and if refunds are made ifthere is an overcharged rate. 

Chairman closed the hearing on SB 414. 

Chainnan indicated further discussion and possible action on SB 414 would be scheduled for Wednesday, 
February 15. 

Chairman announced that further discussion and possible action on SB 463 would be placed on the agenda 
for Monday, February 13. 

Approval of Minutes 

Moved by Senator Reitz. seconded by Senator Apple. minutes of the meetings of the Senate Utilities 
Committee held on Febnrary 7, 2006 and February 8. 2006 be approved. Motion carried. 

Adjournment. 

Respectfully submitted, 

Ann McMorris, Secretary 

Attachments - 1 

Unkss specifically noted, the individual rcrnork• rocorded herein 1>.-·e not been tC11ns<ribed verbotirn. !ndividuol remarks" reported he rem have not been •ubmittod to 

tbe individuals appearing before the committee for editing or corroctions. Pagel 



Approved: February 16, 2006 
Date 

MINUTES OF THE SENA TE UTILITIES COMMITTEE 

The meeting was called to order by Chairman Jay Emler at 9:30 AM, on February 15, 2006 in Room 526-
S of the Capitol, 

Committee members absent: 

Committee staff present: Athena Andaya, Kansas Legislative Research Department 
Raney Gilliland, Kansas Legislative Research Department 
Bruce Kinzie, Revisor of Statutes' Office 
Ann McMorris, Committee Secretary 

Conferees appearing befOre the committee: None 

Others in attendance: See attached liSt 

Chair opened for discussion and possible action on 
HB 2590 - VoIP enhanced 911 Act 

Rep. Mike Petersen presented proposed amendments to HB 2590 and it was noted that the two amendments 
were not placed correctly and should be New Sec, 4(a) and New Sec. 5(a). (Attachment 1) These amendments 
would eliminate dual billing and are good for the consumer. KCC, AT&T and the Cable Industry agreed. 

Moved by Senator Petersen. seconded by Senator Apple, HB 2590 be amended as set forth in Attachment 1. 
Motion carried. 

Moved by Senator Taddiken. seconded by Senator Petersen. HB 2590 be passed out favorably as amended. 
Motion carried. 

Chair opened for discussion and possible action on 
SB 414 - Enacting the gas safety and reliability policv act 

Steve Johnson of Kansas Gas Service reviewed a balloon version of SB 414 showing their proposed 
amendments. (Attachment 2) He noted the proposed changes are for safety requirements in various areas. 
Senator Francisco suggested additional language to be inserted on page 1, line 43 after the word replacement 
insert "enacted since the filing of their most recent rate case". 

Discussion on prorating of expense for worn out pipe, amortization of 30 year pipe, recovering expenses in 
a more timely manner, and how capital expenditures and other expenses are reimbursed. CURB David 
Springe reviewed their suggested amendments as a need to help the consumer. 

Due to the lack of time, Chair continued this discussion on SB 414 to the Monday, February 20 ffieeting of 
the Senate Utilities Committee. 

Adjournment. 

Respectfully submitted 

Ann McMorris, Secretary 

Attachments - 2 

Unless spodficolly oot<d. lh< individuol remorks «cordod hcrcjn hovo 001 bcoo lrooocribed \'erba<im. Individual <emarks as reported heroin have not been submiued 10 

1hc mdivid•ol< oppcoring before the committee for ediling or corrc,tions. Page I 
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SENATE BILL No. 414 

By Co11unittee on LltiHties 

l-19 

..i\N .. A..(;]' conc0r11ing public utiliti(~~s; relating-to nRturnI gas; ena,:tiug tho 
g1c< safoty and r<>lhihility policy "d. 

Be it enacted hy lhe I .... egi.s·lature t~f"the Stat(' of &111.sas: 
Section 1. 'fhis a<.'t nKt)' b<t eited as the gLtl) safo~ty und reliability 

poli«y act. 
Sec. 2. Fo-r the pn11)oses of this aet: 
(a) ··c~SRS'' n1e..::tn .. ~ ~~L<> syste1u rt:1liahilil:)-· surcharge; 
(b) '";:lpprnpriate pret~lX re,·enues"' nu:·~tns the reveu11es 11E:•cessary to 

produce net operating inc:on1e €:<]lla1 to: 
(1) Tl1e nnturnl p;as puhlic utility's w<>igl1ted cost of enpital multiplr"d 

b)· the lllJt Ol'igina1 c:ost of eligihle infrast11u.:·ture sy!ittn11 replaec:-'n1ents, 
including ret'ognitiou of ~1cc11nlttlat(;•d {[<~forrecl inc:onH:1 t<ttt•s and aecu-
1nulated del)lT-:'"Ciation nsso('iat(~d lNith .cc·ligible 1nli·~uit111c.tnrl":. sy:stern TE~­
plac~)lllQnt:-> \vhich are iu_cluck~d h1 a curro11tly-C:.1ffectivc C!SHS; 

(2) r(::\cover .stat.1:1. federal and local inco1ne or exci.s~1 t:.1.xes applic~ahle 
to such incotn-e; 

(3) l'E:!cove'r d1::'prei:.·lution e\1}~·nst::s; 
(c:.) .. cnnunis!'lion" 1ne~u1~ th.i:~ state {·011)oration connHissfou; 
(d) "'(:1ligihlt::> infi1'1.stn1c-turl':! s.yst(,•tn replacenient'' niean.'> nntural gas 

public utility plant prnj"cts that: 
( 1) I)o not increasE' revenue~ hv directly conIH.:'cting the infrastrnc-

tur<:;• n:~1)laceUl€:'llt to llE.11A·· custonlers; ~ '· 
(2) are in S€'1Yic:t• ~n1d U.'>t:d and re(1uirt:.'d to be us.:~d; 1--------------t§d 
(3) \Vt~r-1::• not inch.Hled in the natural gas public utility·s rate base in 

it.S~Jst rttcent g(ffH:'ral rate:~ -t'<.t.'>e:[rtttd / 
j( ·ii rcphte:e or (_.;ffi..t:tl the l:l5eft:l Hfo sf Ctlt c.ristiug f-1-tliactruet:Ht,Z] 
(e.i ··nutun11 gas pubJrc utility" shalf hav(~ the san1e tn<:~nning respec­

tivdr asc1·ilwd there-to hv suhsec·tion (a) of K.S.A. 66-1.200, mid amcnd-
n1Q1lt$ thereto: , 

i,f! "'11aturul gas utility plant projects" nn1y con:-ist only of th.e 
foHo'l;ing: 

(.I) ivlain:-:. vah'e.s~ s:en·it::(;~ lint~s. r<:•gulntor sh.ltlcn:i...-;~ vaults and other 
pipi.·lill(: sy!-,:tt11n C.'<.Hupon('uts installed -to l'<.nupiy 'Nith st.:ltl' or f~!dcral 
safety re<1nir1..~nH:•nts us r(~place1nents for c~xisting facflitk .. ~~ h.tiY -v:erll 
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out <~t ~th. hr dc.te riesrtttc.d eon(li~; 
(2) inain n:~lining projt:~cts, service line iuserHou projects, joint t::·neap­

sulatlon projec.:ts and oth(:~l' si1nilar projects exh:,nding the u.se.ful life. or 
enhancing the integrity of pipt:'lin{' s;-sten1 cotnponents undertaken to 
ccnnply yvith statr;. or f'-'dl;;'ral safortv r(:•< uireint!ints; ~utd 

(3) (~. relocations rec1uired due tiJ construction or itnprov~­
rnent of a hight.vay, road, st1·ei:;.t, pub He '\vay or other pub He i..vork by or on 
behalf of thi::.• United Stat~~s. thi-; state, ~\: polltic:al subdivision of this st;.~te 
or another (:ntil)• h:.l\'ing the l)O\Vt~r of e:•inineut donutln provitl€'d that th.t~ 

·costs relatt:id to SlH'..·h proj<o~cts Jiave not been reitnhnrsod to th~,, natural 
g~i...;; public utility~ 

(g) ··csH.s H.~vHnuus" 111~:-~ln~ f(:.'V(;~nues produced throi:igh a c:.SHS ex­
clusive of revenues fron1 all other rah:~s and charges. 

St!C. 3. (a~ N otv.'itl1standing o.my Qt11e.r prov.i.~ions t)f chapter 6() of the 
Kanstt'i Statutes . .\nnotatcd, und tunenchnents thcn:.'to. heginning July 1. 
2000. ~t natun-tl gas puhli<.· 11tilitv providing gas sE>rvicE~ 1nav Hico' ~l p~tition 
:.:i.nd propost~d rato s<.·h(:~dul~~ \vith th~~ co1~t~)ission to estafslish or t·hangB 
CSl{S n1h~ S<.'ht~dul(~S thnt ;,vill allo\V ±i)r tl1e adjust1nPnt or the:• t1atur11I ~HS 
public uttlii::··s rates and ehar~es to provide for the re<:OVL!:.'l}" of costs for 
eligible infr~tructure syste:tn replacf.'uu~nts. 'fhe co1n1uis,Sion tnay not ttp­
prove a CSRS to the t'Xtent it 1,votild produce tot.:i.I an1nt~1lized GSllS 
l"C'\'Pnnes helo;v th-E:.• k•:;ser of $1,000,000 or 1h% of the:• natur<.tl gtL" public 
utilitv's base revt?nue h.~vi•l approved hv tlir.?. t.-01ntnis:;ion l11 th(:-1 natnnt! ~T~\S 
public: utility's u1ost t\:•ceut g:(~11t·1~U rat~ proct~eding. ~flH:) t'onnntsslon n7ay 
not appro\'1'.• a CSH.S to th<:.· e.xte11t it \V(111ld prnd11c.:l~ tob:tJ ·.innll•tli:r.ed GSRS 
revC:•nuc~s exceeding 109.'.· of th.to• natural g;.1s pubJie utllity's hase rev(~tu.1~ 
11::Jvf.?l :appt\J\··ed hy the L'Onuui:;sion iu the natural g'il$ public utilit_y's znost 
n.~ent µeneral rate prot:e~~ding. }\ (;SRS nnt1 .uny future changl:!s th(;•retQ 
.shull be calculated ~u1d in1pleu1eut<::.•d in accor<l.:tn•.::e \-\ith the pro\.·i.sions of 
s1:~etions 2 thniugh 4, ~:i.nd anie.ndnu.•nts t1lereto. (~Sl-lS Yevenue~ shall b<:> 
subj~~ct to a r<~'fund bast.'d upon a findin~ and order of the cotnnllssion to 
tht:! t>,-..:t.i.•.nt provk[Qtl iu :nthst'ctions (e) and (.h) of S(~t:tion 4, :.u:i.d ~nne1llt­
rnellts tlH:'Teto. 

(h;1 Th(~ co1tnnissio11 shall not appro\·(:~ a GSRS for any li<.\tural g:a.'i 
puhli<.· utility that h;.tS not had a g-f'nl:'ral n.lt(-" proc:l>t:iding decid(:'d or dis­
rnis.sc.•d hy issu~-tn<:c of a con1n1i.s.sion order \Vithin tlu.• pt'l!;t 60 1uonths, 
:unk.•ss the natun.tl gas puh!ic utility h~ts Bled {())· or is the snhjec:t of a 11L.l\V 

gt·neral ratP proct:~E:itHng, 
(<.~) In 110 eve11t shall R natur;.tl g<t.S publit: utility colk:ict n C!SHS for a 

pc1rl(>d e.\<.:(•.i:·ding 60 tnonth~ lJnle.s.s the H<.ttnr~tl ,gas public utility has filed 
frn· or ls tht~ subject of ~l ni:~.\\T g(:•npral rate pnK·{~(:~<.ling: exc!,1pt that th(-.• 
(;SH.S lll<:lV be COl.l<:'~tetl 'Until the eff(~cth'e datP of' He\-V rate ~l'heduk•.s 
estahlishl'~1 :.L<> a result of the ne\v gi..,n<:•ral rat"8 1>rol't:.'.l::!lli11~. or until th<:~ 

« . " 

facility 



0 

" 
4 
5 
6 
7 
s 
9 

[(I 

Sil 414 
:J 

.subject general rate proct~-cling is othenvise deckk.•d or disn1isst'd by is­
su;:u1ce of a colnrnission oHler \\ithout 11e\v rates b(~i11g estal)li~l1ed. 

Sc?c. 4. (u) i\.t the tinH:' tli~\t a natural gR<; public utility files a p0tition 
'A-ith the conunission seeking to establish or change a CSRS. it shall sub­
tuit proposed GSRS rate schedules and it~ suppotting duc.·uu11;.intntion 
r<•garding the calculation of the proposed (:SRS \Vith the pt•titioU and 
shall serve «onunission statf and the' c.~itizens utility nttopayPr board \Vith 

a copy of its petition. its proposed rate sC'heduk·~ and. its suppn1ting 
<lot•un1~~ntntion. 

(b) (1) \~lhon a petit:io11. .. nlong \Vith any associatod proposed rate 
sc:heduk1s, Is filed purs,1an.t to thu prcndsions of sections 2 through 4, <1nd 
a1nendn1e11ts thert.~to. th<:> continission shall <.'011duct.an oxa1ninatio11 of the 

ll 
12 
1:) 

.l4 
l'"'P""'" GSRS: .--.---:---:...,,..--:-:--=--:----:-----i shall 

(2) the staff' of the eon1111ission n1ay exa1uine infi,rn1ation of the nat-
15 untl gtts public utility to <·onfirn1 that t 10 underlying cost-; are in aceor<l­
lli ance with tlw provisions of sections 2 thmugh 4. :md amc•mhnenls 
.1.7 therl't"O. and to <.:onfinn proper c.:\lculution of tlu:! propos(;~d ch;.~rg(i. 'rhE· 
l·'J. ~tai'f 1nnv S\111nit a n,•po1t regan ing its l':'Xannnation to t 1(' c:o1u1u1.s~1011 
19 not later than 60 1.lays after the l)etition is filed. No othBr revenu.:~ rE.~-
20 q11irt•n1(•11t or rate.tnaking issues rntty ht· e:i:.::unine-d in co11."idc:•ration of' th(~ 
21 petition or asscx·iated propo!'ed rate sclIE.~dules Hlecl pursuant to the pro-
22 vi!;ions o{' SH<..'tiOllS 2 through 4, and a1nenchn<~nts thereto: 
23 (.'3) the <.'on11nission 1nay hold a hearing on the petition and a11y <is-
24 so<:iated rate schc:•dnles and shall issue an orck·r to b~~«orne t~fT.;~<.·th't:' not 
25 h\tcr than 120 da~.-s aft<~r the p<·~tition is filed; and 
26 ( 4) if tlw c·om mission fiuds that a petition complies with the rE"Jl.lire-
27 n1ents of SE-'Ctk,ns 2 through 4. and a1nend1neuts thert>to. the c.,'On1111hsio11 
28 shall untl"r an order auth<~rizing the natural gas public utility to hnpose <.l 

29 (.~Sl\S that is sufficient to re..:.·1J\·er approp1iate. pretax reve.nue. as deter­
:30 1nined by th.P con1n1ission pi.11·.s:uant to tl1e pro,·isious of sections 2 through 
:31 4, ::lnd ::unendu1ents t11E:1reto. 

shall 

~~2 (c} A. natuni.I g;.1s utility rnay effr~ctuate a <:hangt'~i;:;n,_1,,·t~•_:r;:a::;te::.' ,t>:.:l:.:lr,;;s,::u;:a:.:no:.t ________ -1 once 
:33 to thl~ provisions of this SP<:tion no tnore often than tv:o tinu:.~s t'Very 12 
.34 lUOllth.s, 

:35 (d) In detern1i11ing the approptiate pretax revenu"~· the cornn1ission 
36 shall <.·onsider only the follo\ving l~1ctors: 
·,37 ( 1) The net original (.,'<lst of eligible infrastructurt! systo12•1n repluco-
3S 1nents. ~rhe n<?t original eost shall bt.1 defined ::L<> the 01iginal co.st ofeligihle 
39 lnfru.stn1cttrre sysb::-n1 rE~pJace1n<~nts k·ss asso(')at~~d retire111ents of (•Xi.'lting 
40 infrastru('"torc•: 
41 (2) the accu1nUlated de.ferred inconH:' tnxes as!'oeiate<l '\.Vith the E~li-
4:'.. gil1le infrastructure sy:-;te1n re.place1nents~ 
4:} (.3) the aCCUllHlla.t~·d d~preciation <l'>SOciatc:•ll v:ith the- 0ligib(~"! infra-
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.o:;tnu:tnre S)'Stetn replaeen1ents: 
2 (4) the <:t11Tent stat€, f~deral and local inc:o111e ta.x or exc:isl:? ratt?.s: 
3 (.5) the natur:.'l.l ,gas public '1tility's ac:tual regulato1}· C"~-1.pital stn1eture 
4 as cletern1ined during the tnost rec.'.ent general nt.te proceeding of the-'. 
5 naturttl gtt<; public utility; 
6 (6} the Hetual <:ost rtttes tOr the nlltttrul gns publi(' utility's debt and 
7 preferred stock as detennine<l du1ing the n1ost r€>C.:ent general rate pro-
8 ceeding of the natural gas public utility; 
9 {7) the natural g<lS public utility's cost of c.·0111111011 equity ns deter-

10 1nined chning the 111ost recent genel'~ll rdte proceeding of the natural ~as 
11 public utility, 
12 (8) the current depreciation rntes applic«ble to the eligible infrnstruc-
13 tnre syste1n replace1nents; and 
14 (9} in the event infor1nation pursuant to paragraphs (5), (6) ~ind (7} 
15 are unava.ilable and the c:on1111ission is not provided \Vith such infOnnation 
16 on an agreed-upon basis. the conuni.ssion shall utilize the av~1·age of the 
17 rec:onunendations c·onh.Unl?<.1 in the testi111ony sulnnitted hy thi;:. 1u\tur;;1l 
18 g;.'ls publit.• utility and connuission staff du1ing the n1ost recent genen1I 
19 n1te proceeding of the nl1tural gas puhlic utility to detertnine the capital 
20 st111cture, reconunen<led cost i·ates for debt and preferred stock and rec-
21 01nn1ended cost of connnon equity to dete1111lne: the average \Veighte<l 
22 t.•ost of capital. 
23 (e) (1) The monthly GSRS charge shall be allocated among the nat-
24 ural gas public.• utility's classes of custotuers in the- sJ.n1e tnanner <\S costs 
25 for the san1e t)lle of fi.K·ilities 'vas allocated an1ong c:·lasses of c:·nsto1ners 
26 in the natural gas public utility's n1ost recent general r .. ,te proee~ding. If 
27 that alluC'Htion is not available or detenuinable, the c·on1nlission shail util~ 
28 I1.e the average of the recon11nendations contained in the testhnony sub-
29 tnittell hy the natural ~as public.· utilit)' and the conunission staff reg•n·cling 
30 (•lass allocation of l'Ost 
31 (2) at the. end of eal'h hvelve.-n1onth l'alendar period the GSRS is in 
.'32 effet.·t. the natural ga.s public utility shaH rel'oncile the differences be.-
33 tween the revenues resulting from a GSRS and the approptiate preta' 
34 revenues ns found by the c:on11nission for that pe1iod ~ind slu11l subn1it the-
35 reconciliation <tnd a proposed CSRS adjust1nent to the C"<>n11nission f('.)r 
.'36 approval to reC'over or refund the different.'€, as appropriate, throu~h a<l-
37 justn1ents of the GSRS charge. 
:38 · ( D (1.) A natural gas public utility that has in1ple1nented a GSRS pur-
.'39 suant to the provisions of set.·tions 2 through 4, and ainend1nents thereto. 
40 shall file re\'ised rate s<.·hednles to reset the GSRS to :zero \Vhen ne\V b1:tse 
41 rates and t.·l1arges heco111e e-flel'ti\'e for the natural gas puhlil' utility fol-
42 fo,vin~ a C'Olnn1ission order estahlishing c·uston1er rates in H general r~\te 
43 proce'eding that ineorporates in the utility's bu.se rates, subjeC.t to subsec-

. A GSRS shall be charged to customers as a monthly fixed 
charge and not based on volumetric consumption. Such charge 
shall not increase more than $.40 per residential customer per 
month over the base rates in effect for the initial filing of a 
GSRS. Thereafter, each filing shall not increase more than $.40 
per residential customer per month over the most recent filing 
ofaGSRS 
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1 tiom (h) and (i), eligible costs pre\iously reflected in the e;urrnntly effec-
2 tive GSRS: 
3 (2) upon the indnsir.m in a natural _gas publk utility's base rates snb-
4 jE>ct to subsections (h) qnd (f) of eligible costs prc>vl<msly rellc>ct<•d in a 
5 GSHS, the> natural gas public utility shall immediately thereafter rE•c·otwilt• 
6 any previously unrecondled GSRS nJvenues as necessary to ensure that 
7 revenues resulting from the GSHS match a.~ closely as possible the ap-
8 propriate pretax revenues as found by the commission for that penfod. 
9 (g) A natural gas public· utility's illing of a petition or change to a 

10 GSHS pursuant to the provisions of sections 2 through 4, and atnend-
11 ments thereto, shall not be deemed to he a rate increase• for purposes of 
12 K.S.A. 66"117, and amendments thernto. 
13 (h) Commission approval of a petition, and any associated rate sched-
14 ules, to <lStablish or change a GSHS pursuant to the pro,·i5io11s of sections 
15 2 through 4, ,\nd amendments thereto, shall in no way be binding upon 
16 the commission in detennining the rntemaking trrntment to be applif!d 
17 to elig;ihle infrnstmcture system replacmmmts during a suhse(jtlent gen­
rn em! rate proceeding when th" commission may unde1take to review the 
19 reasonableness and prudEint·e of such costs. In the event the commission 
20 disallows, during a subsequent genernl rate proceeding. recovery of costs 
21 assodatcid with eligihl<l infrnstructurn system n~placements previously in-
22 duded in a GSH.S, the natunal ga' publk utility shall offset its GSRS in 
23 the f'utt1re as necessar~y t<> recogr1ize ·l:tntl ac:count fi.Jr any such ovr:ir 
24 collections. 
25 (i) Nothing in this section shall be. construed as limiting tl1e auth01ity 
26 of the t·onnnission to revie1.v and consider infrnstrncture ~)'Stem replace-
27 ment costs along with other costs dming any general rate proec'<'ding of 
28 any natural gas public utility. 
29 Sec. .5. This act shall takE; effect and Ix· in force frorn and after its 
30 publication in the statute book. 



Approved: -~F~e=b~ru=a~ry~2~1,=2=0~06~_ 
Date 

MINUTES OF THE SENATE UTILITIES COMMITTEE 

The meeting was called to order by Chainnan Jay Emler at 9:30 A.M. on Febrnary 20, 2006 in Room 526-
S of the Capitol. 

Committee members absent: 

Committee staff present: Raney Gilliland, Kansas Legislative Research Department 
Bruce Kinzie, Revisor of Statutes' 'Office 
Ann McMorris, Committee Secretary 

Conferees appearing before the committee: 

Others in attendance: See attached list. 

Chairman opened for discussion on 

SB 414 - Enacting the gas safety and reliability policy act 

Kansas Gas Service had offered amendments to SB 414 which the Chair reviewed, citing each addition or 
deletion throughout the text of the bill. He opened for discussion and possible action. 

Moved by Senator Taddiken. seconded by Senator Reitz. adoption of the amendments to SB 414 proposed 
by Kansas Gas Service. Motion canied. (Attachment 1) 

KCC answered questions on how the Commission handled rate case requests for recovering unforeseen 
expenses more quickly. Also questions asked on what advantages did the consumer get. CURB voiced their 
opposition and referred to their proposed amendments presented at the Febn1ary 2, 2006 hearing on SB 414. 

Opposition was voiced on the language regarding GSRS charges and additional language was proposed by 
Senator Francisco. (Attachment 2) 

Moved by Senator Francisco. to amend SB 414 by including all the amendments proposed by CURB. This 
motion died for lack of a second. 

Moved by Senator Francisco. seconded by Senator Lee. to amend SB 414. by inserting the language "enacted 
or adopted following the filing of the most recent rate case for the natural gas public utility requesting the 
GSRS" on page 1 line 43 following the word 'facilities' and on page 2. line 5 following the word 
'requirements'. Motion failed. (Attachment 2) 

Moved by Senator Taddiken. seconded by Senator Reitz. to pass SB 414 out favorably as amended. Motion 
carried. "NO" votes recorded for Senators Lee and Francisco. (Attachment l) 

Approval of Minutes 

Moved by Senator Apple, seconded by Senator Reitz. approval of the minutes of the meeting of the Senate 
Utilities Committee held on February 16. 2006. Motion carried. 

AdjOurnment. 

Respectfully submitted, 

Ann McMorris, Sec.retary 

Attachments - 2 

Unless specifically noted. the individual remarks recorded he rem bavc not been transcribed verbatim. lndividu>I r<!>l>rks os rcponed herein have not boon submitted to 

lhe individu01• •ppcoriog before the committeo for editing or corrections. Page I 



Approved: -~M=ar~c~h~3~1~. 2~0~0~6~­
Date 

MINUTES OF THE HOUSE UTILITIES COMMITTEE 

The meeting was called to order by Chairman Carl Holmes at 9:00 A.M. on March 14, 2006 in Room 231-
N of the Capitol. 

All members were present except: 
Jim WardM excused 

Committee staff present: 
Mary Galligan, Kansas Legislative Research 
Dennis Hodgins, Kansas Legislative Research 
Heather Klaasen, Research Intern 
Renae Hansen, Committee Secretary 

Conferees appearing before the committee: 
Steve Johnson, Kansas Gas Service 
Kimberly Gencur, Aquila 
Steve Jurek, Vice President, Regulatory Services, Aquila 
Ron Gauches, Atmos Energy 
Larry Berg, Midwest Energy 
Dave Springe, CURB 
DonLow,KCC 

Others attending: 
See attached list. 

Hearing on: 

Enacting the gas safetv and reliability policy act. 

Proponents: 

Steve Johnson, Kansas Gas Service, (Attachment l), presented testimony in favor of SB 414 because it 
furthers the ability of Kansas Gas Service and other nah1ral gas utilities operating in the state to achieve the 
named purpose of the bill: that is to provide safe and reliable gas service. 

KimberlyGencur, Aquila, introduced Steve Jurek, Vice President, Regulatory Services, (Attachment 2), who 
offered comments in favor of SB 414. 

Ron Gauches, Atmos Energy, (Attachment 3), presented testimony before the committee that outlined SB 414 
with simple language of the benefits that this bill would provide to consumers and producers. 

Larry Berg, Midwest Energy, (Attachment 4), echoed the comments made by previous proponents adding 
thatthe benefits for Western Kansas from SB 414 would be helpful as their load growth is much smaller than 
the companies that have customers on the Eastern part of the state and SB 414 would help them with manage 
their financial health in a more timely 1nanner. 

Opponents: 

Dave Springe, Citizens' Utility Ratepayer Board, CURB, (Attachment 5), offered testimony in opposition 
to SB 414, stating how the citizens would not benefit from the passage of this bill as it creates an annual 
surcharge on consumer bills to pay for normal utility expenditures. 

Don Low, Kansas Corporation Commission, KCC, (Attachment 6), spoke in opposition to SB 414 as it 
allows gas companies to increase rates by up to 40 cents a month each year to recover the costs of eligible 
projects, without a rate case. 

Questions were asked and comments were made by Representatives: Rob Olson, Tom Sloan, Lynne Oharah, 
Oletha Faust-Goudeau, Carl Krehbiel, and Carl Holmes. 

Unku spcdfioally noted. the individual r<morks recorded herein have not boon transcribed vcrbati•n. lndividuo! remarks as r<portcd he rem ha\·c not boon submiued to 

tho individuals oppeoring before lhe oonnnitc<< for ediliog or corrections. Page I 



CONTINUATION SHEET 

MINUTES OF THE House Utilities Committee at 9:00 A.M. on March 14, 2006 in Room 231-N of the 
Capitol. 

The hearing on SB 414 was closed. 

The next meeting is scheduled for March 15, 2006. 

Meeting Adjourned. 

Unle" spooificnlly noted, the individuo! romork• re<ordcd herein hove not b<en transcribed vcrba1im. Individual remarks" reported herein hove not been submitlod to 

the individuob oppcarin8 before the commiucc for cdicing or corrections. Page 2 
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February 2, 2006 

SB 414 

Thank you, Chairman and members of the Committee. I am Don Low, Director of the 

Utilities Division for the Kansas Corporation Commission. I appreciate the opportunity to testify 

on SB 414 on behalf of the Commission. The Commission opposes this legislation because it 

does not allow for a determination of the reasonableness of and need for a surcharge based on the 

individual circumstances of each natural gas utility. 

Surcharges such as the proposed GSRS represent what is known as "single issue 

ratemaking." Single issue ratemaking occurs when customer rates are changed based on only a 

single aspect of the numerous factors that normally go into determining the revenue requirements 

for a traditionally regulated company. Single issue ratemaking is a departure from the normal 

practice of determining appropriate rates by looking at all the expenses, investment, cost of 

capital and revenues of a utility in a test period. The concern that must be addressed in 

evaluating single issue rates is that changing rates based on only one factor necessarily ignores 

potential offsetting changes in other factors. For example, increases in some costs may be offset 

by decreases in other costs or by increased revenues. If there are such offsetting changes, the 

rates resulting from the examination of only one factor might not accurately reflect the real 

financial needs of the company. 

This is not to say that such a ratemaking approach is never justified. Indeed, the KCC 

and other state commissions generally allow for "single issue ratemaking" when there is enough 

justification to override the general concern that resulting rates might be unreasonable. 

1500 SW Arrowhead Rood, Topeko, KS 66604-4027 785.27J.3100 www.kccstate.ks.us 



The Kansas legislature has provided specific authorization for single issue ratemaking in two 

situations. K.S.A. 66-ll 7(f) provides for a surcharge by electric and natural gas utilities to 

reflect changes in the utility's ad valorem tax expenses. K.S.A. 6-1230 et seq provided for a 

similar surcharge for right-of-way fees imposed by cities but it was limited to costs incurred 

during a short period in 2002 and 2003. In addition, K.S.A. 66-1237 provides for the unbundling 

of transmission costs and subsequent changes in rates. Although the transmission rate changes 

are dependent on approval by FERC, they might be viewed as a form of single issue ratemaking. 

The KCC has also exercised its discretion under existing law to allow specific surcharges 

or pass-through mechanisms. The Purchased Gas Adjustment (PGA) and Energy Cost 

Adjustment (ECA) mechanisms first were allowed in the late l 970's when natural gas and energy 

costs were volatile and largely beyond the control of the utilities. The ECA was eliminated for 

some electric companies in the early 90's when energy costs were more stable but has recently 

been reinstituted. The Commission also recently approved of an Environmental Cost Recovery 

Rider to allow for quicker recovery of Westar's expected investments in pollution control 

facilities. That ECRR 1s expected to reduce the overall final costs to ratepayers of the 

equipments. 

In deciding to allow these mechanisms, the Commission has carefully considered whether 

there was good reason to override the general concerns about single-issue ratemaking. Our 

concern with SB 414 is that it would not let the KCC undertake that balancing with regard to the 

specific circumstances of each company. Under subsection 4(b)(4) of the bill, the KCC is 

required to allow a GSRS for the company if the costs involved meet the bill's criteria. Thus, 

even if the company were experiencing declines in other expenses or investment that more than 

offset the costs addressed in the GSRS, the KCC would not have the ability to deny a surcharge. 

We recognize that there are limitations on the size and duration of the GSRS imposed by the bill. 

Nonetheless, the concern is that, without vesting discretion in the Commission to weigh the 

equities, circumstances could arise whereby the surcharge could result in customers paying 

unreasonable rates. Consequently, the Commission opposes the mandatory nature of this bill. 

2 



Before the Senate Utilities Committee 
SB 414 

Testimony of Larry Berg, Vice President of Corporate Relations 
Midwest Energy, Inc. 

1330 Canterbury Road, Hays, Kansas 
785-623-8148 (cell) 

February 2, 2006 

Chairman Emler and Members of the Committee, 

I appreciate the opportunity to testify in support of Senate Bill 414, the Gas 
Safety and Reliability Act. Midwest Energy is a customer-owned utility that 
provides natural gas service to nearly 42,000 customers in small towns and 
rural areas of Western Kansas. This legislation would help us to continue 
the provision of safe and reliable natural gas service. 

For the sake of brevity, I will not repeat the supporting reasons already 
presented by representatives from Kansas Gas Service and Aquila. We are 
in agreement. 

In addition to those comments, Midwest Energy faces unique challenges. 
The demographic trends in Western Kansas are no secret. Midwest Energy 
does not enjoy the load growth present in more populated areas. Most of our 
towns are losing population. Therefore, in addition to the usual inflationary 
pressures, we have fewer customers using natural gas. In the last three 
years, we have lost three percent of our customer base. 

Compounding that problem is the low customer density of our service area. 
Midwest Energy only serves about 14 customers per mile of gas pipe. 
Compare that to the number of homes or business that might be served by a 
single block of pipe in an urban setting. 

The ability to pass through the cost of prudent safety and reliability 
investments in a timely manner is crucial to our on-going financial health 
and the customer base that remains. Although rate cases are necessary from 
time to time, we believe any measure that helps delay the costs of preparing, 
filing and litigating rate cases is good for our customers. 

Midwest Energy is open to proposals that would address concerns of the 
Kansas Corporation Commission. I appreciate this opportunity and will take 
questions at the appropriate time. Thank you. 



KANSAS GAS SERVICE 
A DIVISION OF ONEOK 

Before the Senate Utilities Committee 
SB414 

Testimony of Brad Dixon, President 
Kansas Gas Service 

7 4 21 W. I 29th Street, Overland Park, Kansas 
913-319-8600 

February 2, 2006 

Chairman Emler and Members of the Committee, 

I appreciate the opportunity to testify in support of Senate Bill 414, which is known as the Gas 
Safety and Reliability Act. Kansas Gas Service, which provides natural gas service to over 
650,000 customers in the State of Kansas, supports this bill because it furthers the ability of 
Kansas Gas Service and other natural gas utilities operating in the state to achieve the named 
purpose of the bill: that is to provide safe and reliable gas service. 

Pursuant to this bill, natural gas public utilities operating in the state of Kansas will be able to 
more effectively and efficiently comply with state and federal requirements for natural gas 
safety. The legislation will also enable natural gas public utilities to comply with the requests of 
federal, state and local jurisdictions that request the utilities to relocate their facilities which may 
be located in streets and highways to facilitate street and highway improvement projects which 
occur throughout the state. 

Kansas Gas Service and the other natural gas utilities operating in the state spend significant 
sums on an annual basis to provide safe reliable service. We also spend significant sums to 
relocate our facilities in streets and highways to facilitate highway and street improvement 
projects. For the years, 2003, 2004 and 2005, Kansas Gas Service spent approximately $24 
million per year on these groups of expenditures. This would equate to an annual charge of less 
than $5.00. 

These expenditures are not revenue enhancing to Kansas Gas Service and the natural gas 
utilities. The expenditures do not relate to providing service to new load. The expenditures are 
made to fulfill mandates required by governmental units. We do not contest the need for these 
mandates. They are appropriate. These mandates enhance safety, and promote the public well 
being through enhanced infrastructure in our local communities. These expenditures however, as 
I said, do not generate additional revenue for the natural gas utilities operating in the state. 

Under Senate Bill 414, natural gas public utilities will be able to make timely recovery of these 
expenditures. The bill will enable natural gas utilities to make filings before the Kansas 
Corporation Commission showing how much money has been expended and the amount to be 
recovered. This bill has been modeled upon legislation passed in the state of Missouri in 2003. 



In addition to enhancing safety through more timely recovery of non-revenue enhancing safety 
expenditures, the legislation will assist in reducing regulatory expense and large rate increases. 
By allowing more timely recovery for safety related and infrastructure enhancement programs 
through the mechanism set forth in Senate Bill 414, there will be less frequent need for 
expensive contested rate case filings, the costs of which are passed on to customers. When such 
filings are made, the rate increases requested will also be less than they would otherwise be 
thereby reducing rate shock to customers at the time of their regular filings. 

There are provisions to protect consumers against inappropriate expenditures. Utilities are 
limited in the number of filings they can make under this legislation. The filings will be subject 
to a review by the Kansas Corporation Commission. The legislation requires the utility to make 
a major rate case filing every five years. To the extent that the Commission determines in the 
major filing that any expenditures were inappropriate, they will be subject to disallowance and 
refund. The utilities are limited by the amount of revenues that they could request under this 
filing procedure to no more than 10% of their base revenues as determined in their last rate case. 
To the extent that there is any over collection of the surcharge, such over collection will be 
credited back to consumers on an annual basis. 

You may question why do we need this legislation when you could simply file for a rate 
increase. It is our opinion that the traditional regulatory model does not efficiently fit the current 
fmancial enviromnent for natural gas utilities in meeting their obligations to provide safe and 
reliable natural gas service. Kansas Gas Service and the other utilities operating in Kansas are 
continuously replacing aging infrastructure and relocating infrastructure to meet safety needs and 
infrastructure enhancements. These investments do not enhance revenues. The assets that they 
are replacing were initially installed at a significantly reduced cost compared to today and they 
were installed to meet a growing customer base. Today, we might replace a main line extension 
on a major thoroughfare that was initially installed more than 50 years ago. That line may have 
been installed at a cost of approximately $1.00 per foot and today is replaced at a cost of 
approximately $28.00 per foot. When the line was installed, it was there to meet the growing 
needs of a thriving community. Today, there is no additional load associated with that line, 
simply the same amount of consumption as was there before. We are past the days in the natural 
gas industry when an increasing customer load will offset the cost of infrastructure placements 
obviating the need for rate cases. We are past the time when a natural gas utility can make 
investments and make up for these investments through load growth or cost cutting. We are 
faced with a situation where we are in a constant need for additional capital to make necessary 
capital replacements. 

To file for an aonual increase to meet these increasing costs over which we have no control is 
inefficient and costly. Annual rate cases are time consuming and costly. This bill provides a 
more streamlined approach to provide for non-revenue generating investments. Customers will 
be protected under this bill against charges for imprudent investments The customer will avoid 
the significant regulatory cost of aonual rate filings which would be necessary to timely recover 
our investments to provide service to our customer. 

Thank you for the opportunity to address you today and I will be available for questions. 



Aquila 

Testimony in Support of Senate Bill 414 

Remarks of Richard C. Loomis 

Aquila, Inc. 

Vice President, Kansas and Colorado Gas 

Good morning Mr. Chairman and Members of the Senate Utilities Committee. 

Thank you for the opportunity to present testimony this morning. My name is 

Chuck Loomis, Vice President of Kansas and Colorado Gas Operations for Aquila, 

Inc. I am based in Lawrence, Kansas which serves as the headquarters for 

Aquila's Kansas Gas Operations. 

Aquila's natural gas operations in Kansas serve approximately 105,000 customers 

in over 40 communities across the state, including Lawrence, parts of Wichita, 

Dodge City, Garden City, Liberal and Goodland. 

Aquila stands in support of Senate Bill 414. It is fair to say that replacing and 

improving infrastructure is a challenge for many. State highways, city streets, 

sewer systems, water systems all serve as examples of infrastructure that must 

be replaced and improved over time. Typically, gas utility franchises allow gas 

lines to be installed in public right of way. When a city or the state undertakes an 

infrastructure improvement project, the gas utility may be required to move its gas 

lines in the public right of way. Senate Bill 414 allows gas utilities to recover the 

cost of these relocation projects in a more timely manner. Aquila's investment in 



relocation of gas mains has averaged approximately $400,000 annually in the past 

three years. 

Aging gas utility infrastructure is a challenge for gas utilities as well. Original 

installation of natural gas mains and service lines occurred many years ago, and 

due to age, corrosion, and other factors have led to deterioration over time .. To 

ensure a safe, reliable gas distribution system, Aquila invests $2 - $3 million 

annually for gas main, service line and other facility replacements. Senate Bill 414 

helps to address a challenge faced by gas utilities relating to recovering the cost 

of investing in safety related pipeline replacement projects in a more timely 

manner than occurs in the historical regulatory process. 

As a utility invests capital in pipeline relocation and replacement projects, there is 

a lag in cost recovery from the time the investment is made until such investment 

is included in the utility's rate base, typically through a rate case filing. This lag is 

often referred to as regulatory lag. Generally, these types of investments are not 

controversial issues, but are a regular part of maintaining integrity throughout the 

gas systems. This bill allows recovery of utility investment in these non-revenue 

generating projects through a gas system replacement surcharge, while 

maintaining the necessary and appropriate checks and balances in the regulatory 

system to ensure utility investments are prudent. 

Aquila also recognizes another potential benefit from passage of this bill. During 

2005, nearly 100 rural customers in Southwest Kansas were disconnected from 

natural gas service due to potentially unsafe levels of hydrogen sulfide in the gas 

supply. Most of the customers were converted to propane. Under this bill, Aquila 



may be able to extend service to customers to allow continued provision of safe, 

reliable natural gas service. 

Aquila believes that implementation of a Gas System Replacement Surcharge as 

envisioned in this bill will result in a more efficient and effective regulatory 

process. We remain committed to discussing and resolving concerns that the 

Kansas Corporation Commission or other parties may have. I appreciate the 

opportunity to present remarks to you this morning and am happy to stand for 

questions at the appropriate time. Thank you. 
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Thank you, Chairman and members of the Committee. I am Don Low, Director of the 

Utilities Division for the Kansas Corporation Commission. I appreciate the opportunity to testify 

on SB 414 on behalf of the Commission. The Commission opposes this legislation because it 

does not allow for a determination of the reasonableness of and need for a surcharge based on the 

individual circumstances of each natural gas utility. 

Surcharges such as the proposed GSRS represent what is known as "single issue 

ratemaking." Single issue ratemaking occurs when customer rates are changed based on only a 

single aspect of the numerous factors that normally go into determining the revenue requirements 

for a traditionally regulated company. Single issue ratemaking is a departure from the normal 

practice of determining appropriate rates by looking at all the expenses, investment, cost of 

capital and revenues of a utility in a test period. The concern that must be addressed in 

evaluating single issue rates is that changing rates based on only one factor necessarily ignores 

potential offsetting changes in other factors. For example, increases in some costs may be offset 

by decreases in other costs or by increased revenues. If there are such offsetting changes, the 

rates resulting from the examination of only one factor might not accurately reflect the real 

financial needs of the company. 

This is not to say that such a ratemaking approach is never justified. Indeed, the KCC 

and other state commissions generally allow for "single issue ratemaking" when there is enough 

justification to override the general concern that resulting rates might be unreasonable. 
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The Kansas legislature has provided specific authorization for single issue ratemaking in two 

situations. K.S.A. 66-117(£) provides for a surcharge by electric and natural gas utilities to 

reflect changes in the utility's ad valorem tax expenses. K.S.A. 6-1230 et seq provided for a 

similar surcharge for right-of-way fees imposed by cities but it was limited to costs incurred 

during a short period in 2002 and 2003. In addition, K.S.A. 66-1237 provides for the unbundling 

of transmission costs and subsequent changes in rates. Although the transmission rate changes 

are dependent on approval by FERC, they might be viewed as a form of single issue ratemaking. 

The KCC has also exercised its discretion under existing law to allow specific surcharges 

or pass-through mechanisms. The Purchased Gas Adjustment (PGA) and Energy Cost 

Adjustment (ECA) mechanisms first were allowed in the late l 970's when natural gas and energy 

costs were volatile and largely beyond the control of the utilities. The ECA was eliminated for 

some electric companies in the early 90's when energy costs were more stable but has recently 

been reinstituted. The Commission also recently approved of an Environmental Cost Recovery 

Rider to allow for quicker recovery of Westar's expected investments in pollution control 

facilities. That ECRR is expected to reduce the overall final costs to ratepayers of the 

equipments. 

In deciding to allow these mechanisms, the Commission has carefully considered whether 

there was good reason to override the general concerns about single-issue ratemaking. Our 

concern with SB 414 is that it would not let the KCC undertake that balancing with regard to the 

specific circumstances of each company. Under subsection 4(b)(4) of the bill, the KCC is 

required to allow a GSRS for the company if the costs involved meet the bill's criteria. Thus, 

even if the company were experiencing declines in other expenses or investment that more than 

offset the costs addressed in the GSRS, the KCC would not have the ability to deny a surcharge. 

We recognize that there are limitations on the size and duration of the GSRS imposed by the bill. 

Nonetheless, the concern is that, without vesting discretion in the Commission to weigh the 

equities, circumstances could arise whereby the surcharge could result in customers paying 

unreasonable rates. Consequently, the Commission opposes the mandatory nature of this bill. 
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February 2, 2006 

Chairman Emler and members of the committee: 

Thank you for this opportunity to offer testimony on S.B. 414 .. The Citizens' 
Utility Ratepayer Board is opposed to this bill for the following reasons: 

First, CURB does not support codifying in statute the type of mechanism in 
statute. While CURB would likely oppose before the Commission the implementation of 
an unnecessarily broad and one sided mechanism, as is proposed in this bill, codifying 
this type of mechanism in statute removes the Commission's flexibility to design a fair 
and balanced approach to capital recovery. Further, CURB believes that this type of 
mechanism is unnecessary. The utilities throughout history have had to deal with 
unexpected extraordinary capital expenditures. The Commission has historically granted 
accounting orders for extraordinary capital expenditures that are outside of the utility's 
normal operating parameters, or are outside of a utility test year. There is simply no 
reason to create this type annual surcharge. In fact, through the flexibility of the 
regulatory process, we did in fact place a small surcharge on Aquila bills in Aquila's last 
gas rate case to pay for a specific right of way project (21'1 street in Wichita). CURB 
would note that this was limited, specific, and the product of an agreement of all parties, 
meaning that customers also received other benefits within the agreement. It was a 
balance approach to a specific issue that benefited all parties, unlike the current bill. 

Second, providing this type of one sided cost recovery mechanism favors the 
utility by shifting further risk onto ratepayers. Natural gas utilities already pass 100% of 
the gas costs directly to consumers each month. Of the total annual revenues that the 
utility needs to collect to pay its operating costs and profits for shareholders, the monthly 
customer charge provides accounts for over 40%. The monthly customer charge revenues 
are safe and risk free and non-volatile sources of capital recovery for the utility. 
Strategically every utility attempts to increase the customer charge to higher levels in 
each ratecase to "front load" costs into higher customer charges to reduce financial risk 
exposure. The remaining 50%-60% of annual revenues due a natural gas utility are 
collected through volumetric charges collected when customer uses the natural gas. 
However, through agreements with each gas utility, we have created a Weather 
Normalization Adjustment, that guarantees that the utility will collect its annual revenue 
requirement, regardless of whether it is colder or warmer than normal. This is a 



mechanism that removes financial risk of changing weather from the utility. (CURB 
would note that the WNA mechanisms are a balanced risk reduction, benefiting 
consumers when weather is colder than normal) The Commission passes property tax 
changes through to consumers annually. And recently the Commission changed 30 years 
of policy and is now allowing natural gas utilities to recover the gas portion of 
uncollectible bills every year through the PGA mechanism. It is clear that in the broadest 
sense, natural gas utility rates, and policies implemented by the Commission, have served 
to minimize the financial risk that Kansas natural gas utilities face. 

It is within this broad context that this bill must be understood. What this bill 
proposes to do is take one of the few remaining financial risks to the utility, that is timing 
difference between when the utility expends capital and when it can begin recovering 
capital in a rate case (regulatory lag), and create a mechanism to move that risk directly 
onto consumer bills. This bill will allow the utilities to increase rates twice a year as they 
spend money, without having the Commission or CURB examine the utility's other costs. 
From an accounting standpoint, the depreciation expense that is already in consumer rates 
should be adequate to fund the capital expenditures necessary to replace worn out or 
unsafe facilities. Using the depreciation expense to fund new capital expenditure replaces 
depreciated utility ratebase with new utility ratebase. (For example, assume a utility has a 
rate case every year, and has $10 million in depreciation expense and $10 million in new 
capital expenditures. Consumers should be held harmless, since rates would go down as 
rate base decreased by $10 million through depreciation, but that ratebase is replaced by 
the new $10 million capital expenditure, causing the consumer rates to go back up to the 
level they started. Under this bill, consumer rates would go up to account for the $10 
million spent by the utility, but rates would not be allowed to reflect the reduction for the 
$10 million of depreciated rate base. Consumers pay higher rates, but don't get the 
benefit of any offsetting reductions.) 

Third, while the utilities suggest that this bill, and the surcharge it creates will 
apply narrowly to a small subset of capital expenditures (safety and right of way), as 
drafted, the language in the bill will allow a natural gas utility to place almost all of its 
annual capital expenditures into this surcharge. For example, to be an "eligible 
infrastructure system replacement" and therefore eligible for the surcharge, the capital 
expenditure can be to "replace or extend the useful life of an existing infrastructure". 
(Section 2(d)(4) at page 1, line 35) With the exception of new lines placed in service to 
supply brand new developments, this language is broad enough to make every capital 
expenditure made by a utility on plant replacement or upgrade in every year an eligible 
infrastructure system replacement. 

Also, the "natural gas utility plant projects", the cost of which will be placed in 
the surcharge are "mains, valves, service lines regulator stations vaults and other pipeline 
system components installed to comply with state or federal safety requirements as 
replacements for existing facilities that have worn out or are in deteriorating condition" 
(Section 2(f)(l) at page I, line 41) Given that every utility has an ongoing obligation to 
operate a safe and reliable system, and must replace "worn out and deteriorating" 
facilities to maintain safety levels, again, every capital expenditure would fall within this 
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category and be eligible for inclusion in the surcharge. This bill is not narrow or 
specifically tailored. 

Under the bill, utilities can avoid a rate review for up to 60 months, or longer, 
while increasing rates to consumers through the surcharge up to twice a year. (Section 
3(b)-(c) and Section 4(c)) The bill only allows staff to review whether the "underlying 
costs are in accordance with the provisions" of the act and to "confirm the proper 
calculation", and specifically states that "no other revenue requirement or ratemaking 
issues may be examined" in consideration of the petition. (Section 4(b)(2)) These 
provision are remarkably one sided and unfair to consumers. The bill goes on to state 
specifically what the Commission "shall only" consider in determining the "appropriate 
pretax revenue" to be generated by the surcharge. (Section 4( d)) Designating these 
categories as the only things that the Commission can consider specifically precludes 
CURB or the staff of the Commission from bringing forth evidence that may result in 
offsetting cost savings to the proposed rate increases. In fact, in calculating some of the 
costs, the bill specifically excludes any input from CURB. For example, ifthe utility's 
last case was settled in a "black box" (a number is negotiated, but the specific 
adjustments are not specified) then to calculate the surcharge the bill requires the use of 
the average of the Staff and Company recommendations from the last case. (Section 
4(d)(9)). Using only staff and the company completely ignores CURB's 
recommendations in the last case, and will tend to bias upwards what consumers pay 
under the surcharge. Again, this provides protection and benefit to the utility, but 
provides nothing to the consumers that have to pay the costs. 

This bill is clearly over-broad, ill-defined and one-sided in favor of the utilities. 
Nothing in this bill benefits, aids or provides protection and balance for consumers. The 
bill is clearly designed to create a regulatory system that simply reimburses the gas 
utilities for nearly everything they expend in an immediate and risk free fashion. As such 
CURB recommends that the Committee protect consumers and not pass this bill. 

Thank you. 

Without withdrawing or waiving CURB's outright opposition to this bill, CURB is 
providing the Committee some suggested mark-up's to the bill to remove what CURB 
considers some of the most egregious language in the bill. While CURB does not 
recommend the Committee pass this bill, if the Committee does decide to move forward 
with a bill of this nature, CURB request that the Committee make the following changes, 
at minimum, to bring some level o balance and protection back into the bill. 
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An Act concerning public utilities; relating to natural gas. 

Be it enacted by the Legislature of the State of Kansas: 

New Sec. I Citation of act. This act may be cited as the Gas Safety and Reliability 
Policy Act. 

New Sec. 2 Definitions. For the purposes of this act. 
(a) "GSRS" means gas system reliability surcharge. 
(b) "Appropriate pretax revenues'', means the revenues necessary to produce net 

operating income equal to: 
(I) The natural gas public utility's weighted cost of capital multiplied by 

the net original cost of eligible infrastructure system replacements, including recognition 
of accumulated deferred income taxes and accumulated depreciation associated with 
eligible infrastructure system replacements which are included in a currently effective 
GSRS; and 

(2) Recover state, federal, and local income or excise taxes applicable to 
such income; and 

(3) Recover depreciation expenses. 
( c) "Commission" means the state corporation commission. 
( d) "Eligible infrastructure system replacement" means natural gas public utility 

plant projects that: 
(I) Do not increase revenues by directly connecting the infrastructure 

replacement to new customers; 
(2) Are in service and used and required to be used; 
(3) Were not included in the natural gas public utility's rate base in its 

most recent general rate case; and 
(4) Re13laee or eilleHa the osefol life efaH eitistiHg iHfrastrnetore; 

(e) "Natural Gas Public Utility" shall have the same meaning respectively 
ascribed thereto by K.S.A. 66-I,200(a). 

(f) "Natural Gas Utility Plant Projects" may consist only of the following: 
(I) Mains, valves, service lines, regulator stations, vaults, and other 

pipeline system components installed pursuant to Commission approval to comply with 
new or extraordinary state or federal safety requirements as reJJlaeements fer eidstiHg 
faeilities that have worn oot or are in aeterieratea eoHaitien; that were not in effect at the 
time of the utility's last rate hearing; 

(2) MaiH reliHiHg 13rejeets, serviee liHe iHsertioH 13rejeets, joiHt 
eHeaJlsolatioH 13rejeets, aHa other similar 13rejeets eictenaing the osefol life or eHhaHeing 
the integrity of 13i13eliHe system eem130HeHts onaertakeH to eom131)· v;ith state er federal 
safety requirements; ana 

(;) ill Faeilities, Facility relocations required due to construction or 
improvement of a highway, road, street, public way, or other public work by or on behalf 
of the United States, this state, a political subdivision of this state, or another entity 
having the power of eminent domain provided that the costs related to such projects have 
not been reimbursed to the natural gas public utility. 
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(g) "GSRS revenues", means revenues produced through a GSRS exclusive of 
revenues from all other rates and charges. 

New Section 3. Rate schedules, procedures to establish or change. 
(a) Notwithstanding any provisions of K.S.A. 66-117, and this chapter to the 

contrary, beginning July I, 2006, a natural gas public utility J3f8ViEliHg gas serviee may 
file a petition aHEI J3F8J30SeEI rate selleElules with the commission to establish or eliaHge !!.. 
GSRS rate selleElules that will allow fer tile aEljustmeHt of tile Hatural gas J3Uelie utility's 
rates aHEI ellarges to J3reviEle for the recovery of costs for eligible infrastructure system 
replacements. Tile eornmissioH rnay Hot apJ3reve aH GSRS to tile ei<teHt it woulEI J3F8Eluee 
total aHHualized GSRS reveHues eelo·.v tile lesser of oHe millioH Elollars or oHe half of OHe 
J3ereeHt of tile Hatural gas J3Uelie utility's ease reveHue level apJ3reveEI ey tile eommissioH 
iH tile Hatural gas J3Ueie utility's most reeeHt geHeral rate J3f8eeeEliHg. Tile eommissioH 
rnay Hot apJ3reve a GSRS to tile eilteHt it "voulEI J3reEluee total aHHualizeEI GSRS reveHues 
eirneeEliHg teH J3ereeHt of tile Hatural gas J3Uelie utility's ease reveHue level apJ3reved ey 
tlie eommissioH iH tile Hatural gas J3UBlie utility's most reeeHt geHeral rate J3reeeediHg. A 
GSRS aHEI aHy future ellaHges tllereto sllall ee ealeulateEI aHEI iffij3lemeHted iH aeeorElaHee 
witll tile J3rovisioHs of New SeetioHs 2 tllreugll 4. GSRS revenues shall be subject to a 
refund based upon a finding and order of the commission to the extent provided in 
subsections ( e) and (h) of New Section 4. 

(b) The commission shall not approve a GSRS for any natural gas public utility 
that has not had a general rate proceeding decided or dismissed by issuance of a 
commission order within the past 60 months, unless the natural gas public utility has filed 
for or is the subject of a new general rate proceeding. 

( c) In no event shall a natural gas public utility collect a GSRS for a period 
exceeding sixty months unless the natural gas public utility has filed for or is the subject 
of a new general rate proceeding; provided that the GSRS may be collected until the 
effective date of new rate schedules established as a result of the new general rate 
proceeding, or until the subject general rate proceeding is otherwise decided or dismissed 
by issuance of a commission order without new rates being established. 

New Section 4 Documentation to be submitted-notice to be published­
examination of proposal-authorization by commission, when-pretax revenues, 
factors to be considered-revised rate schedule, filed when-rulemaking authority. 

(a) At the time that a natural gas public utility files a petition with the 
commission seeking to establish or change a GSRS, it shall submit proposed GSRS rate 
schedules and its supporting documentation regarding the calculation of the proposed 
GSRS with the petition, and shall serve a copy of said petition upon the Commission 
Staff and the Citizens Utility Ratepayer Board. "vitll a 60)3)' of its )3StitioH, its J3f8J30seEI 
rate selleElules, aHEI its SUJ3)30rtiHg doeumeHtatioH. 

(b) (I) When a petition, aloHg witll aay assoeiateEI J3f8J30seEI rate selleElules, is 
filed J3UrsuaHt to tile J3f8VisioHs of New SeetioHs 2 tllrougll 4, tile eommissioH sllall 
eoHEluet aH rnamiHatioH of tile J3FOJ3oseEI GSRS. 

~ The staff of the commission may eimmiHe iHferrnatioH of tile ·Natural 
gas J3UBlie <1tility to eoHfirm that tile uHElerlyiHg easts are iH aeeorElaHee witll tile 
J3FOVisioHs of New SeetioHs 2 tlirougll 4 aHEI to eoHfirm J3FOJ3er ealeulatioH of tile J3f8J30seEI 
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eharge, and may shall submit a report regarding its examination to the commission not 
later than sixty days after the petition is filed. }le ether revemie reEttiirement er 
ratemaking issties may be eirnmineEI in eensideratien efthe petitien er asseeiateEI 
prepesed rate sehedtiles filed pt1rst1aRt te the previsiens efNew seetiens 2 thre<1gh 4. 

3) ill The commission may hold a hearing on the petition and any 
associated rate schedules and shall issue an order to become effective not later than one 
hundred twenty days after the petition is filed. 

f4j ill If the Commission finds that a petition complies with the 
requirements of New Sections 2 through 4, the commission shall enter an order 
authorizing the natural gas public utility to impose a GSRS that is sufficient to recover 
appropriate pretax revenue, as determined by the commission pursuant to the provisions 
of New sections 2 through 4. 

( c) A natural gas utility may effectuate a change in its rate pursuant to the 
provisions of this section no more often than twe times once every twelve months. 

( d) In determining the appropriate pretax revenue, the commission shall consider 
ooly the following factors: 

(I) The net original cost of eligible infrastructure system replacements. 
The net original cost shall be defined as the original cost of eligible infrastructure system 
replacements less associated retirements of existing infrastructure; 

(2) The accumulated deferred income taxes associated with the eligible 
infrastructure system replacements; 

(3) The accumulated depreciation associated with the eligible 
infrastructure system replacements; 

( 4) The current state, federal, and local income tax or excise rates; 
(5) The natural gas public utility's actual regulatory capital structure as 

determined during the most recent general rate proceeding of the natural gas public 
utility; 

(6) The actual cost rates for the natural gas public utility's debt and 
preferred stock as determined during the most recent general rate proceeding of the 
natural gas public utility. 

(7) The natural gas pubic utility's cost of common equity as determined 
during the most recent general rate proceeding of the natural gas public utility. 

(8) The current depreciation rates applicable to the eligible infrastructure 
system replacements; and 

(9) In the event information pursuant to subdivisions (5), (6), and (7) of 
this subsection is unavailable and the commission is not provided with such information 
on an agreed-upon basis, the Commission shall utilize the average ef the 
recommendations contained in the testimony submitted ey the natural gas p<1elie Htility, 
afl€! Commission staff during the most recent general rate proceeding of the natural gas 
public utility to determine the capital structure, recommended cost rates for debt and 
preferred stock, and recommended cost of common equity to determine the average 
weighted cost of capital. 

( e) (I) The monthly GSRS charge shall be allocated among the natural gas 
public utility's classes of customers in the same manner as costs for the same type of 
facilities was allocated among classes of customers in the natural gas public utility's most 
recent general rate proceeding. If that allocation is not available or determinable, the 
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Commission shall utilize tlle aveFage sf the recommendations contained in the testimony 
submitted by the natural gas 13uelie utility ana tlle commission staff during the most 
recent general rate proceeding of the natural gas public utility regarding class allocation 
of costs. 

(2) At the end of each twelve-month calendar period the GSRS is in 
effect, the natural gas public utility shall reconcile the differences between the revenues 
resulting from a GSRS and the appropriate pretax revenues as found by the commission 
for that period and shall submit the reconciliation and a proposed GSRS adjustment to the 
commission for approval to recover or refund the difference, as appropriate, through 
adjustments of the GSRS charge. 

(f) (1) A natural gas public utility that has implemented an GSRS pursuant to 
the provisions of New Sections 2 through 4 shall file revised rate schedules to reset the 
GSRS to zero when new base rates and charges become effective for the natural gas 
public utility following a commission order establishing customer rates in a general rate 
proceeding that incorporates in the utility's base rates, subject to subsections (h) and (i) 
of this section, eligible costs previously reflected in the currently effective GSRS. 

(2) Upon the inclusion in a natural gas public utility's base rates subject to 
subsections (h) and (i) of this section of eligible costs previously reflected in a GSRS, the 
natural gas public utility shall immediately thereafter reconcile any previously 
unreconciled GSRS revenues as necessary to ensure that revenues resulting from the 
GSRS match as closely as possible the appropriate pretax revenues as found by the 
commission for that period. 

(g) A natarnl gas 13ueie utility's filing sf a 13etitien er ellange ts an GSRS 
13ursuant ts tlle 13revisiens sf ·New Seetiens 2 tllreugll 4 shall net ee Eleemea ts ee a Fate 
inerease for purpeses efK.S.A. 66 117. 

W (g) Commission approval of a petition, and any associated rate schedules, to 
establish or change a GSRS pursuant to the provisions of New Sections 2 through 4 shall 
in no way be binding upon the commission in determining the ratemaking treatment to be 
applied to eligible infrastructure system replacements during a subsequent general rate 
proceeding when the commission may undertake to review the reasonableness and 
prudence of such costs. In the event the commission disallows, during a subsequent 
general rate proceeding, recovery of costs associated with eligible infrastructure system 
replacements previously included in a GSRS, the natural gas public utility shall offset its 
GSRS in the future as necessary to recognize and account for any such over collections. 

fi1 (h) Nothing in this section shall be construed as limiting the authority of the 
commission to review and consider infrastructure system replacement costs along with 
other costs during any general rate proceeding of any natural gas public utility. 

New Section 5: Notwithstanding the above sections. the Commission shall retain 
the option of expensing directly on consumer bills, the cost of eligible infrastructure 
system replacement costs for natural gas utility projects, rather than calculating and 
imposing the GSRS in a manner that recovers the appropriate pretax revenues as defined 
in the bill. 

New Section Q_ ~- Effective Date. This act shall take effect and be in force from and 
after its publication in the statute book. 
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THE STATE CORPORATION COMMISSION 
OF THE STATE OF KANSAS 

Before Commissioners: Shari Feist Albrecht, Chair 
Jay Scott Emler 
Pat Apple 

In the Matter of a General Investigation 
Regarding the Acceleration of Replacement 
of Natural Gas Pipelines Constructed of 
Obsolete Materials Considered to be a Safety 
Risk. 

) 
) 
) 
) 
) 

Docket No. 15-GIMG-343-GIG 

ORDER ON JURISDICTIONAL ISSUE 

This matter comes before the State Corporation Commission of the State of Kansas 

(Commission) for consideration and decision. Having reviewed the files and records, and being 

duly advised in the premises, the Commission finds: 

I. Background 

1. On February 2, 2015, Commission Staff (Staff) submitted a Report and 

Recommendation (R&R) recommending the Commission open a general investigation docket to 

receive comments on proposed parameters of an accelerated natural gas pipeline replacement 

program. 1 

2. On March 12, 2015, the Commission issued an Order Opening General 

Investigation (Order) adopting the recommendations set forth in Staff's R&R. 2 The Order 

agreed with Staff's recommendation to request comments on seven specific issues, and requested 

the parties initially address the question of whether the Commission has jurisdictional authority 

to establish alternative ratemaking methodologies for pipe replacement that go beyond the 

1 Staff Report & Recommendation, February 2, 2015, p. l (Staff R&R) .. 
2 Order Opening General Investigation, March 12, 2015 (Order). 



parameters established under the Gas Safety and Reliability Policy Act (GSRS) 3 before 

addressing the other issues.4 The Order stated the Conunission may request further conunents 

following a decision on the jurisdictional question.5 

3. On April 17, 2015, the respective parties to this docket filed their briefs on the 

jurisdictional issue. In general, the Local Distribution Companies (LDCs) and Conunission Staff 

(Staff) argued the GSRS does not preclude the Conunission from implementing an additional 

ratemaking methodology to replace pipelines considered to be a safety risk and recover the costs 

of such replacement from ratepayers. The Citizens' Utility Ratepayer Board (CURB) disagreed, 

arguing the GSRS is the sole avenue for pipeline replacement and cost recovery outside of 

general rate cases, and thus limits the Conunission's authority to establish an alternative 

program. 

II. Findings and Conclusions 

4. The Commission's general ratemaking authority is broad and plainly authorized 

under Kansas law. The Kansas Legislature has granted the Commission "full power, authority 

and jurisdiction to supervise and control the natural gas public utilities .... "6 In exercising such 

power, the Conunission has the "power to ... require all natural gas public utilities ... to 

establish and maintain just and reasonable rates when the same are reasonably necessary in order 

to maintain reasonably sufficient and efficient service .... "7 Furthermore, " ... all grants of 

power, authority and jurisdiction ... made to the commission [within the Natural Gas Act] shall be 

liberally construed, and all incidental powers necessary to carry into effect the provisions of [the] 

3 K.S.A. 66-220 I, et seq. 
4 Order, p. 3. 
5 Id. 
6 K.S.A. 66-1,201. 
7 K.S.A. 66-1,202. 
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act are expressly granted to and conferred upon the commission."8 

5. Additionally, although K.S.A. 66-117 generally requires any change in rates to be 

approved upon individual application, the statute's language expressly allows the Commission to 

prescribe alternative methodologies. 9 In fact, the Kansas Court of Appeals has specifically 

recognized this authority and found such methodologies may include mechanisms such as 

surcharges and riders that allow for automatic rate adjustments outside of a general rate 

d. 10 procee mg. 

6. The GSRS statute, by its express terms, does not purport to be the exclusive 

means of cost-recovery for all infrastructure system replacement. The statute merely provides 

one optional avenue of cost recovery in the time between rate cases for a specific subset of 

infrastructure repair and replacement. 

7. The GSRS program contains several very favorable terms to LDCs that restrict 

the Commission's traditional ratemaking powers. These terms are balanced out by a $0.40 per 

customer cap that limits the use of the GSRS. The Commission finds any new and separate 

infrastructure mechanism it may implement would not change the monetary cap and would thus 

not conflict with the plain language of the GSRS statute. 

8. Furthermore, the purpose of the GSRS is entirely separate and distinct from the 

scope of a system-wide obsolete pipeline replacement program. GSRS projects are very 

specifically defined to include only 1) infrastructure projects to comply with state or federal 

safety requirements and 2) facility relocations required due to public works projects. 

8 K.S.A. 66-1,207. 
9 See K.S.A. 66-l 17(a). 
10 Kansas Indus. Consun1ers Group, Inc. v. The State Corp. Comn1 'n of the State of Kansas, 36 Kan. App. 2d 83, 92-
94, 138 P.3d 338, 347-48 (2006) (KIC case). 
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Alternatively, Staffs proposed accelerated pipeline replacement program would cover system-

wide replacement of all pipeline infrastructure constructed of obsolete materials considered to be 

a safety risk. Therefore, both the scopes and goals of the GSRS program and Staffs proposed 

program are quite different. 

9. The expressio unius doctrine - to express or include one thing implies the 

exclusion of the other' 1 
- is a canon of interpretation used to determine legislative intent when it 

is not otherwise discernible from the words of the statute.12 The plain language of the GSRS 

statute is not ambiguous; therefore, the Commission need not apply the doctrine. Furthermore, 

in the KIC case, the Kansas Court of Appeals held that the doctrine should not be applied to the 

Commission's ratemaking powers because the legislature has granted the Commission broad 

quasi-legislative ratemaking authority, and that broad grant of power overcomes any argument 

that the Commission has not been expressly authorized to prescribe a specific ratemaking 

methodology. 13 Therefore, the Commission's broad ratemaking authority acts as a backstop 

where the legislature has not explicitly prescribed the method in which that ratemaking authority 

should be wielded. 

10. The Kansas legislature has created various surcharges by statute. However, the 

legislature has not specifically authorized a surcharge for accelerated replacement of gas 

pipelines constructed of obsolete materials. Under the holding in the KIC Case, the absence of 

specific statutory authorization does not limit the Commission's ability to create a surcharge for 

accelerated replacement of gas pipelines constructed of obsolete materials. Only an express 

statutory limitation will defeat the legislature's grant of broad ratemaking authority to the 

11 Expressio unius est e,,-cclusio alterius, Black's Law Dictionary (I01h ed. 2014). 
"In re Marriage of Killman, 264 Kan. 33, 42, 955 P. 2d 1228 (1998). 
13 See K!C v. KCC, 36 Kan. App. 2d at 97. 
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Commission, and the GSRS statute does not contain such an express statutory limitation. 

11. The Commission agrees with the LDCs and Staff that the GSRS is an optional 

mechanism for cost recovery for certain infrastructure replacement projects and does not limit 

the Commission's authority to implement additional alternative ratemaking methodologies for 

recovery of costs related to accelerated replacement of natural gas pipelines considered to be a 

safety risk. The Commission therefore concludes it has jurisdictional authority to establish 

alternative ratemaking mechanisms, including both surcharges and deferred cost recovery 

mechanisms, for recovery of costs associated with accelerated replacement of natural gas 

pipelines constructed of obsolete materials considered to be a safety risk. 

12. As the Commission discussed above, the GSRS and any proposed pipeline 

replacement program would be separate in their scope and policy goals. The Commission 

concludes it does not have jurisdictional authority to expand or change the GSRS. The 

Commission respects the legislative process that created the GSRS and will not expand or 

change that program. 

THEREFORE, THE CO!WMISSION ORDERS: 

A. The Commission has jurisdictional authority to establish an alternative 

ratemaking mechanism for accelerated replacement of natural gas pipelines constructed of 

obsolete materials considered to be a safety risk. 

B. Prehearing Officer Jay Van Blaricum will contact the parties to develop a 

procedural schedule for the remainder of this proceeding. 
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C. Parties have 15 days, plus three days if service is by mail, from the date of service 

of this Order in which to petition the Commission for reconsideration.14 

D. The Commission retains jurisdiction over the subject matter and parties for the 

purpose of entering such further order or orders as it may deem necessary. 

BY THE COMMISSION IT IS SO ORDERED. 

Albrecht, Chair; Emler, Commissioner; Apple, Commissioner. 

Dated: __ ___cJ:..:U_N_1 _s_z_0_15 ___ _ 

JV 

14 K.S.A. 66-l 18b; K.S.A. 2014 Supp. 77-529(a)(l). 
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ORDb(MAILED JUN 1 9 2015 

Amy L. Gilbert 
Secretary 
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