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CURB REPLY BRIEF ON JURISDICTION AND STANDING 

COMES NOW, the Citizens' Utility Ratepayer Board ("CURB"), and files this reply brief 

pursuant to the Commission's February 14, 2013, Order Setting Procedural Schedule. CURB's 

decision to respond to some but not all issues raised by other parties should not be construed as 

agreement with or acquiescence to the positions taken by other parties in their briefs. In support of 

its reply brief, CURB states as follows. 

I. JURISDICTION. 

Issue #1: Approving the transfer of Mid-Kansas' Certificate( s) of Convenience and Necessity to 
its Members with respect to all of its local distribution system and retail electric utility services and 
operations in the State of Kansas, with Mid-Kansas retaining its certificate as to its generation and 
transmission assets and services, and its certificated right to provide transmission services in its 
currently designated retail certificated territory, and a finding the transfers of the Certificate(s) are in 
the public interest and approving the same. 

1. The parties are in agreement that the Commission has jurisdiction to address the first 

and primary issue raised in the Application. 



Issue# 2: If required, approving a Wholesale Requirements Agreement. 

2. The parties are in agreement that the Commission has jurisdiction to address the 

second issue raised in the Application. 

Issue# 3: Approving adoption by the Members of all applicable retail rates, rules, and tariffs 
with respect to the local distribution and retail electric utility services necessary to 
operations. 

3. The parties are in agreement that the Commission has jurisdiction to address the third 

issue raised in the Application. 

Issue# 4: 

4. 

Approving the Shared Service Agreement, as supplemented, and, to the extent 
required, approving the Settlement Agreement, as supplemented. 

All parties except Staff appear to be in agreement that the Commission has 

jurisdiction to address the fourth issue raised in the Application. Staff argues that the Commission 

does not have jurisdiction to address this issue because even though the Commission has jurisdiction 

over the Wholesale Power Agreement between Sunflower and KEPCo and the Wholesale Power 

Agreement between MKEC and KEPCo, the Commission does not have jurisdiction over the 

Wholesale Requirements Agreement because it incorporates non-jurisdictional Wholesale Power 

Contracts between KEPCo and Sunflower and their members. 1 

5. Staffs concern about the Commission's jurisdiction to address agreements that reflect 

an agreed-upon resolution of a matter over which the Commission no longer has jurisdiction appears 

to ignore the provisions of K.S.A. 66-136, which provides that contracts or agreements "with 

reference to or affecting such franchise or certificate of convenience and necessity or right 

thereunder" are agreements that must be approved by the Commission under K.S.A. 66-136. 

1 Staffs Brief on Jurisdiction and Standing ("Staff Brief'), iii! 21-32. 
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Issue# 5: 

6. 

Approving and finding that the terms of the wholesale services and rates provided by 
Kansas Electric Power Cooperative, Inc. ("KEPCo ") for the Victory and Prairie Land 
load in the to be acquired territory be the same as the terms of the currently approved 
wholesale services and rates provided by Mid-Kansas, as may be modified by Mid
Kansas from time to time, and that the Commission make such finding and order 
prior to the transfer of the Certificates of Convenience to Victory and Prairie Land; 
provided further, should KEPCo elect in the future to set terms of wholesale service 
and rates for Victory and Prairie Land that differ from the approved Mid-Kansas 
wholesale terms of service and rates, ordering that the wholesale terms of service and 
rates can be modified only after approval by the Commission. 

The parties are not in agreement that the Commission has jurisdiction to address the 

fifth issue raised in the Application. Staff and KEPCo argue that the Commission does not have 

jurisdiction to address this issue, and the Joint Applicants, WKIEC, and CURB take the position the 

Commission does have the jurisdiction to address this issue. 

7. This is a difficult and complex issue. To the extent the Commission is being asked to 

approve the current terms of the wholesale services and rates provided by KEPCo, CURB submits 

this constitutes a "contract or agreement with reference to or affecting such franchise or certificate of 

convenience and necessity or right thereunder" that must be approved by the Commission under 

K.S.A. 66-136. However, to the extent the Joint Applicants are asking the Commission to approve 

future changes in the terms of the wholesale services and rates provided by KEPCo, the Joint 

Applicants may be asking the Commission to exceed its authority. 

Issue# 6: 

8. 

If required, approving the assignment of the Wholesale Requirements Agreement by 
and among Mid-Kansas, the Members, KEPCo and Sunflower Electric Power 
Corporation ("Sunflower"), as applicable. 

The parties are not in agreement that the Commission has jurisdiction to address the 

sixth issue raised in the Application. Staff and KEPCo argue that the Commission does not have 

3 



jurisdiction to address this issue, and the Joint Applicants, WKIEC, and CURB take the position the 

Commission does have the jurisdiction to address this issue. 

9. The assignment of the Wholesale Requirements Agreement by and among MKEC, its 

six owners, KEPCo, and Sunflower would appear to constitute a "contract or agreement with 

reference to or affecting such franchise or certificate of convenience and necessity or right 

thereunder" that must be approved by the Commission under K.S.A. 66-136. However, the concerns 

discussed by Staff and KEPCo regarding these issues may need to be resolved before the 

Commission can determine whether the transfer of MKEC' s certificate of convenience and necessity 

is in the public interest. 

Issue# 7: 

10. 

Determining the process necessary for the Member cooperatives to become or remain 
exempt from Commission regulation pursuant to K.S.A. 66-104d after the transfer of 
the Certificate of Convenience, and modifying the Commission's Order in Docket 
No. 06-MKEE-524-ACQ as necessary to reflect such determination. 

The parties are in agreement that the Commission has jurisdiction to address the 

seventh issue raised in the Application. However, Joint Applicants statements to the contrary, 2 the 

524 S&A and the 524 Order was entered into under circumstances no different than the 

circumstances under which the spin down is now contemplated. The record that will be developed 

will demonstrate that the agreement was entered into between the parties and approved by the 

Commission after finding it to be just and reasonable, in the public interest, and the result of arms 

length negotiations between the signatories to the S&A. 3 Because the deregulated cooperatives 

currently operate their native deregulated systems separate from the regulated MKEC division 

2 Joint Applicant's Brief in Compliance with Order Setting Procedural Schedule ("Joint Applicants Brief'), pp. 19-
20. 
3 Order Adopting Stipulation and Agreement ("524 Order"), February 23, 2007, ifl I. See also, Testimony L. Earl 
Watkins, Jr., January 10, 2007, p. 9; Supplemental Testimony ofL. Earl Watkins, Jr., pp. 1-3. 
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systems, continuing to operate them separately unless/until a separate vote to deregulate is made by 

the former WPK customers will not affect their operations or the deregulated status of the native 

systems in any manner. The Joint Applicants' request to abrogate the agreement is not supported by 

substantial competent evidence. 

II. EACH OF THE SEVEN ISSUES IDENTIFIED IN THE JOINT APPLICATION 
AFFECT RESIDENTIAL AND SMALL BUSINESS CUSTOMERS. 

11. Only Joint Applicants appear to contest the conclusion that each of the seven issues 

identified in the Joint Application will affect residential and small Commercial customers. 4 Joint 

Applicant's contention that the impact on residential and small commercial customers from the 

transfer of the certificates will be "non-existent" 5 is without merit or credibility. Joint Applicants 

modify that statement in subsequent statements: 

• Joint Applicants contend approval of the Settlement Agreement, Shared Service 
Agreement, WRA and assignment "will have minimal impact," 6 yet readily admit 
that should the KEPCo rate differ, the "impact has the potential to be significant" 7 

• "As to revising the process under the 524 Docket to determine the deregulated status 
of the individual cooperative members, next to the KEPCo rate issue, the issue may 
have the most significant impact on the residential and small business customers. " 8 

12. Staff, on the other hand, admits that "there is no question" issues 1, 2, 3, and 7 will 

affect all customer classes, including rates, services, and the legal requirements for each member-

owner to deregulate. 9 Staff further admits issues 4-6 will indirectly affect residential and small 

4 Staff Brief, ifif 51-56; WKIEC Brief, p. 2, irir 9-12, 17-18; CURB Brief on Jurisdiction and Standing ("CURB 
Brief'), irir 42-53. 
5 Joint Applicants Brief, p. 21. 
6 Id, p. 22. 
7Jd 
8 Jd 
9 StaffBrief, ifif 51-52. 
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business customers. 10 While CURB disagrees on the characterization of the affect being "indirect," 

the fact remains these issues will affect residential and small business ratepayers. 

III. K.S.A. 66-1224 DOES NOT APPLY TO ANY OF THE SEVEN ISSUES IDENTIFIED 
IN THE JOINT APPLICATION. 

13. Joint Applicants' argument that K.S.A. 66-1224 limits CURB's statutory right to 

participate is without merit. The number of customers that will be served by each of the six 

cooperatives ifthe Application is approved is completely irrelevant. It is the transfer of the MKEC 

certificate of convenience and necessity serving 68,000 former WPK customers that is relevant and 

makes K.S.A. 66-1224 inapplicable. 

14. Further, as demonstrated in the initial CURB Brief On Jurisdiction and Standing 

("CURB Brief'), Joint Applicants fail to acknowledge that MKEC is not a cooperative as defined by 

K. S .A. 66-104d( a) because the cooperative definition applicable to MKEC under K. S.A. 66-104d( a) 

relates to MKEC' s wholesale services. Here, Joint Applicants seek to transfer or spin down MKEC's 

certificate of convenience and necessity with respect to MKEC's local distribution facilities and 

retail electric utility business and operations. 11 

15. Joint Applicants also fail to acknowledge that MKEC is not a cooperative as defined 

by K.S.A. 66-104d(a) with respect to its wholesale service because MKEC is not owned by four or 

more cooperatives. To the contrary, MKEC is owned by five cooperatives and one corporation 

(Southern Pioneer). 12 

10 1d., n 53-56. 
11 CURB Brief,~~ 54-55, 59-60. 
11 Id,~~ 61-65. 
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16. Joint Applicants also fail to acknowledge that CURB has the continued right to 

participate fully in this docket to ensure the conditions negotiated and approved in the 524 docket are 

followed and not abrogated, as CURB was a party to the 524 acquisition docket and a signatory party 

to the 524 S&A that was approved in the 524 Order. 13 

17. Joint Applicants fail to acknowledge that CURB' s statutory right to participate in this 

proceeding even as it relates to the cooperatives with less than 15,000 members (Lane-Scott, 

W estem, Prairie Land, and Victory) 14 stems from the fact that Joint Applicants are seeking to transfer 

the certificate of convenience and necessity and related contracts of MKEC to those cooperatives, 

with respect to service and rates charged to over 68,000 former WPK customers. CURB has a 

statutory right to represent the interests of those 68,000 ratepayers of a regulated utility (MKEC) 

whose service and rates will be transferred to six other utilities if the Application is approved, the 

same right it exercised in the 524 Docket when the certificate to serve those same customers was 

transferred from WPK to MKEC. 15 The number of customers that will be served by each of the six 

cooperatives is completely irrelevant. It is the transfer of the certificates from MKEC that makes 

K.S.A. 66-1224 inapplicable. 

18. Staff likewise fails to acknowledge that this docket involves the spin down of 

MKEC's certificate to serve 68,000 former WPK customers to the six utilities, but instead 

erroneously focuses on the number of the MKEC customers whose service is being transferred to 

each of those six utilities. 16 The applicability of K.S.A. 66-1224 is determined by the request to 

transfer MKEC's certificate to serve 68,000 customers currently served by MKEC, a fully regulated 

13 Id, irir 56-58. 
14 Joint Applicants Brief, pp. 24-25. 
15 CURB Brief, if if 66-69. 
16 Staff Brief, iii! 57-59. 
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utility under Kansas law. How those 68,000 customers are divided up between the six owner utilities 

is irrelevant. 

19. Staff does acknowledge that CURB's involvement in the 524 docket and as a 

signatory party to the 524 S&A gives CURB the right to participate in this docket, not only as to 

issue 7 (WPK customer right to vote to deregulate), but also as to many of the other issues that "are 

intertwined." 17 

IV. CONCLUSION. 

20. WHEREFORE, CURB respectfully requests that the Commission determine that the 

Commission has jurisdiction to determine each of the seven issues, each of the seven issues affect 

residential and small commercial customers, and K.S.A. 66-1224 does not apply to any of the seven 

issues. 

17 Id., ir 60. 

Respectfully submitted, 

~~:/ 
David Springe #15619 
Citizens' Utility Ratepayer Board 
1500 SW Arrowhead Road 
Topeka, KS 66604 
(785) 271-3200 
(785) 271-3116 Fax 
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STATE OF KANSAS 

COUNTY OF SHAWNEE 

VERIFICATION 

) 
) 
) 

ss: 

I, C. Steven Rarrick, of lawful age, being first duly sworn upon his oath states: 

That he is an attorney for the above named petitioner; that he has read the above and 
foregoing document, and, upon information and belief, states that the matters therein appearing are 
true and correct. 

SUBSCRIBED AND SWORN to before me this 22nd day of March, 2013. 

My Commission expires: 08-03-2013. 

~d~~ otary Public 
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ft. SHONDA D. SMITH 
~ Notaiy Public • State of Kansas 

My Appt, E~pires August 3, 2013 
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