
BEFORE THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS

In the Matter of the Complaint of Atmos Energy
Against Endeavor Energy Resources, L.P.
Relating to the Stegmier #23-1 Well Located in
the SW/4 SW/4 SW4 of Section 23, Township 33
South, Range 17 East, Labette County, Kansas.

) Docket No. 17-CONS-3509-CMSC
)
) CONSERVATION DIVISION
) Atmos Energy Corporation License No. 31769
) Endeavor Resources, L.P. License No. 32887

ATMOS ENERGY'S REPLY TO STAFF'S
RESPONSE TO ENDEAVOR'S MOTION TO DISMISS

COMES NOW Atmos Energy Corporation ("Atmos Energy") and for its reply to Staff's

Response to Endeavor Energy Resources, L.P.'s ("Endeavor") Motion to Dismiss, states as follows:

1. Staff agrees with Endeavor the Kansas Corporation Commission ("Commission") lacks

jurisdiction over this complaint in that the Commission does have the jurisdiction to "determine a

party's property rights as to mineral produced from subsurface formations." Staff Response, ¶7. 

2. As conceded and elaborated upon in Atmos Energy's Response to Endeavor's motion,

Atmos Energy agrees the Commission is not the proper venue to litigate and determine property

rights. However, that is not what Atmos Energy is requesting. 

3. Atmos Energy obtained a lease for the gas storage rights underlying the Stegmier 23-1

well on November 21, 2011. See the attached Exhibit A. 

TESTING OF THE WELL

4. To the extent Staff is contending the Commission cannot order the testing of a well

under any circumstances, Atmos Energy believes this contention to be false. 

5. The Commission is granted broad authority to regulate the establishment and operation

of gas storage fields and to prevent and cleanup any pollution of the soils or waters of the state in

connection therewith. K.S.A. 74-623(a)(2) (emphasis added).

6. The limit of said authority is not exactly defined, though it expressly includes the
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ability to restrict the methods and materials used in plug back operations. See K.A.R. 82-3-311.

7. Atmos Energy submits the testing of gas wells in an effort to prevent pollution of the

soils and water of the state are well within the Commission's power. 

PROPERTY RIGHTS ARE NOT AT STAKE IN THIS ADMINISTRATIVE PROCEEDING

8. As elaborated on in Atmos Energy's Response to Endeavor's motion, Atmos is not

asking for a determination of property rights in this administrative action. 

9. All Atmos Energy is seeking is for the Commission to (1) make a determination that

the Squirrel sand formation underlying the subject property is part of the Liberty Facility, (2) order

that Endeavor plug back the Squirrel formation using a permanent cement plug, (3) order that the

Stegmier 23-1 well be tested to determine if it is or has been producing gas from the Liberty Facility,

and (4) enjoin Endeavor from further production until the risk of pollution and/or dangerous gas leaks

can be ascertained and dealt with. None of the relief requested requires a determination of property

rights or for the litigation of matters left for the District Court alone. 

10. It is clear the Commission has expressly granted authority over two of the requested

items of relief and the others are included in the Commission's broad authority to regulate gas storage

field and potential pollution associated therewith. K.S.A. 74-623(a)(2) directs the Commission that

it is responsible for the prevention and cleanup of any pollution associated with gas storage fields and

can, therefore, take any reasonable action to carry out that directive, including the testing of a gas well

drilled through the Liberty Facility and enjoining production from a well. K.A.R. 82-3-311expressly

gives the Commission the authority to order the methods and materials used in plugging back any

wells drilled through the Liberty Facility. Finally, K.S.A. 55-1,115 expressly gives the Commission

the authority to determine the Liberty Facility Boundaries. All of the requested relief is squarely in

the Commission's power to grant.
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THE ORIGINAL COMPLAINT AND K.A.R. 82-1-220

11. As conceded in Atmos Energy Response to Endeavor's motion, Atmos' initial

complaint may have been worded inadequately in that it seemed, on its face, to call for the litigation

and determination of property rights before the Commission. That is not what Atmos Energy requests. 

12. In any event, K.A.R. 82-1-220(c) provides that any complaint that fails to establish a

prima facie case for Commission action, as Endeavor and Staff contend here, shall be dismissed and

the complainant given additional time in which to correct and amend the complaint to establish such

a prima facie case. 

13. Moreover, K.A.R. 82-1-220(d) provides that a complainant, with the leave of the

Commission, may freely file an amended complaint. To the extent the Commission believes an

amended complaint would be required to establish a prima facie case, Atmos Energy would request

that leave be granted to so amend the complaint and for the Commission to consider the above

paragraph 8 as the amended relief sought by Atmos Energy.

___________________________________________
James G. Flaherty, #11177
Jeffrey A. Wilson, #26527
ANDERSON & BYRD, LLP
216 S. Hickory • P. O. Box 17
Ottawa, Kansas  66067
(785) 242-1234, telephone
(785) 242-1279, facsimile
jflaherty@andersonbyrd.com
jwilson@andersonbyrd.com
Attorneys for Atmos Energy Corporation
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VERIFICATION

STATE OF KANSAS )
)ss:

COUNTY OF FRANKLIN )

James G. Flaherty, of lawful age, being first duly sworn on oath, states:

That he is the attorney for Atmos Energy, named in the foregoing Atmos Energy's Reply to

Staff's Response to Endeavor's Motion to Dismiss, and is duly authorized to make this affidavit; that

he has read the foregoing Response, and knows the contents thereof; and that the facts set forth therein

are true and correct to the best of his information and belief.

___________________________________________
James G. Flaherty

SUBSCRIBED AND SWORN to before me this 28th day of March, 2017.

___________________________________________
Notary Public

Appointment/Commission Expires:
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing was sent via U.S. Mail, postage
prepaid, hand-delivery, or electronically, this 28th day of March, 2017, addressed to:  

Jonathan B. Schlatter
Morris, Laing, Evans, Brock & Kennedy, Chartered
300 N. Mead, Suite 200
Wichita, Kansas  67202
jschlatter@morrislaing.com

Joshua D. Wright
Litigation Counsel
Kansas Corporation Commission
Conservation Division
266 N. Main Street, Suite 220
Wichita, Kansas  67202-1513
j.wright@kcc.ks.gov

___________________________________________
James G. Flaherty
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