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Kansas Corporation Commission

THE STATE CORPORATION COMMISSION 
OF THE STATE OF KANSAS 

Before Commissioners: Shari Feist Albrecht, Chair 
Jay Scott Emler 
Dwight D. Keen 

In the matter of the application of Midstates ) Docket No: 18-CONS-3196-CUIC 
Energy Operating, LLC to authorize injection of ) 
saltwater into the Squirrel formation at the ) CONSERVATION DIVISION 
Thrasher # 10 enhanced recovery well, 1 ocated in ) 
Section 25, Township 13 South, Range 20 East, ) License No. 35503 
Douglas County, Kansas. ) 

ORDER ON MIDSTATES' MOTION FOR ORDER REQUIRING THE USE OF 
PREFILED TESTIMONY IN LIEU OF ORAL EXAMINATION 

This matter comes before the State Corporation Commission of the State of Kansas 

(Commission). Having examined its files and records, and being fully advised in the 

premises, the Commission makes the following findings and conclusions: 

BACKGROUND: 

1. On October 12, 2017, Midstates Energy Operating, LLC (Midstates) filed an 

Application with the Commission seeking a permit to authorize the injection of saltwater 

into the Squirrel formation at the Thrasher #10 well, located in Section 25, Township 13 

South, Range 20 East, Douglas County, Kansas. 1 

2. On March 21, 2018, Midstates filed a Motion asking the Commission to 

require the use of pre-filed testimony in lieu of oral examination.2 Midstates argued that the 

Commission should require the parties to use pre-filed testimony because there are a "large 

number of parties in this Docket" and the use of pre-filed testimony will "ensure orderly, 

fair and expedious [sic] treatment of the application and protests filed herein. "3 

1 Midstates Energy Operating, LLC, Application for Injection Well, p. 1 (Oct. 12, 2017) (Application). 
2 Motion for Order Requiring the Use of Prefiled Testimony in Lieu of Oral Examination (Mar. 21, 2018) 
(Motion). 
3 Motion, ~ 2. 



3. Midstates proffered numerous reasons why it believes "the use of prefiled 

testimony would be in the public interest and would be conducive to a fair and expeditious 

disposition of this Docket: "4 

(1) Pre-filed testimony keeps the hearing from undue length;5 

(2) Pre-filed testimony keeps discovery from being "excessively 
thorough;"6 

(3) Pre-filed testimony allows parties to better prepare for meaningful 
cross-examination; 7 

( 4) Pre-filed testimony allows for a "clearer and more direct agency 
record,"8 as well as "permit(ting] all parties to develop all points which 
they wish to make in a more thorough and direct fashion tha(n] can be 
done using oral testimony; "9 

(5) Pre-filed testimony "results in more credible testimony and prevents 
witnesses from presenting false testimony at the hearing in ambush 
fashion·" 10 and 

' 
(6) Pre-filed testimony makes for "a more transparent disposition of 
these dockets." 11 

4. Midstates also argued that a Commission requirement to use pre-filed 

testimony "should carry· with it an order that at the hearing, the Commission SHALL limit 

the parties direct and rebuttal testimony to the pre-filed testimony." 12 

5. On March 26, 2018, Staff responded to Midstates' Motion, indicating that it 

"supports Operator's position ... that the Commission should limit the pmiies' direct and 

rebuttal testimony to the pre-filed testimony."13 

6. On March 27, 2018, the Commission issued its Order Setting Procedural 

Schedule, Protective Order, and Discovery Order, which set deadlines for Midstates', 

4 Motion, 1 9. 
5 Motion, 1 3. 
6 Motion, 1 4. 
7 Motion, 1 4. 
8 Motion, 1 5. 
9 Motion, 1 6. 
10 Motion, 17. 
11 Motion, 1 8. 
12 Motion, 1 11 . 
13 Staffs Response to Operator's Motion to Dismiss Protests & Operator's Motion to Require Use of Prefiled 
Testimony, 111 (Mar. 26, 2018). 

2 



Protestants', and Staffs pre-filed direct testimony and rebuttal testimony. 14 The Commission 

also ordered that "[f]ailure to submit pre-filed testimony may result in the Commission 

restricting the right to testify and present evidence at the evidentiary hearing. At the hearing, 

the Commission may limit the parties' direct and rebuttal testimony to the pre-filed 

testimony." 15 

7. On March 29, 2018, Douglas County, Kansas, responded in opposition to 

Midstates' Motion. 16 Douglas County offered no arguments regarding the use of pre-filed 

testimony. Instead, Douglas County argued in favor of maximum public participation 

generally, stating that "[t]he Commission should, to the greatest extent possible, exercise its 

discretion to facilitate the ability of the public to participate in this hearing," 17 and should 

"maximiz[ e] public participation in this proceeding." 18 

DISCUSSION: 

8. Given that all Protestants except for Douglas County, Kansas, and James and 

Patricia Bondurant, and Judith L. Wells were dismissed from this case, 19 the Commission 

finds no remaining validity to Midstates' argument that this docket has a "very large number 

of parties."20 With few parties left, the Commission has little concern about undue extension 

of the hearing.21 This development also alleviates Midstates' alleged concern about "all 

14 Order Setting Procedural Schedule, Protective Order, and Discovery Order, 115 (Mar. 27, 2018). 
15 Id., 116. 
16 Response of Douglas County, Kansas, in Opposition to Midstates Energy Operating, LLC's Motion to 
Dismiss Protests and Motion Requiring the Use of Prefiled Testimony in Lieu of Oral Examination, 1 1 (Mar. 
29, 2018) (Douglas County Response). 
17 Douglas County Response, 15. 
18 Douglas County Response, 110. 
19 See Order on Midstates ' Motion to Dismiss Protests, 140 (Apr. 19, 2018). 
20 Motion, 1 11. 
21 See Motion, 13. 
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parties [being] forced to conduct thorough discovery."22 To date, the Commission finds no 

evidence that discovery has become unwieldy. 

9. The Commission does not see how the presence or absence of pre-filed 

testimony will affect the clarity or directness of the agency record, and Midstates provided 

no basis for its assertion that requiring all parties to pre-file testimony lends itself to "a 

clearer and more direct agency record."23 Thus, the Commission finds this contention 

unpersuasive. 

10. Midstates appears to assume that where no pre-filed testimony is filed in the 

docket, oral testimony will be allowed in its place.24 Such an assumption is unwarranted, 

given that the Commission has not issued such a ruling. 

11. The Commission does not find any evidence that this docket presents a 

heightened risk of "ambush" testimony,25 nor does the Commission find any lack of 

transparency in its dockets, which is virtually all of them, where the Commission has not 

positively required pre-filed testimony.26 

12. For the above-stated reasons, the Commission re-affirms its ruling in 

paragraph 16 of its March 27, 2018, Order Setting Procedural Schedule, Protective Order, 

and Discovery Order, stating that "[f]ailure to submit pre-filed testimony may result in the 

Commission restricting the right to testify and present evidence at the evidentiary hearing. 

At the hearing, the Commission may limit the parties' direct and rebuttal testimony to the 

pre-filed testimony." 

22 See Motion, 1 4. 
23 Motion, 1 5. 
24 See Motion, 1 6. 
25 See Motion, 1 7. 
26 See Motion, 1 8. 
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THEREFORE, THE COMMISSION ORDERS: 

A. Midstates' Motion asking the Commission to require the use of pre-filed 

testimony in this docket is denied. 

B. The parties have fifteen (15) days, plus three (3) days if mailed service, in 

which to petition the Commission for reconsideration.27 

C. The Commission retains jurisdiction over the subject matter and parties for 

the purpose of entering such further orders as it deems necessary. 

BY THE COMMISSION IT IS SO ORDERED. 

Albrecht, Chair; Emler, Commissioner; Keen, Commissioner 

Dated: ----------

: fu.,. .~ 
11/ JJ" .... _ 

LynnM. Retz 
Secretary to the Commission 

Mailed Date: -------

MJD 

27 K.S.A. 55-162; K.S.A. 55-606; KS.A. 77-529(a)(l); see K.S.A. 66-l 18b. 
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CERTIFICATE OF SERVICE 

18-CONS-3196-CUIC 
I, the undersigned , certify that the true copy of the attached Order has been served to the following parties by means of 

first class mail and electronic service on -----------

KEITH A. BROCK, ATTORNEY 
ANDERSON & BYRD, L.L.P. 
216 S HICKORY 
PO BOX 17 
OTTAWA, KS 66067 
Fax: 785-242-1279 

kbrock@andersonbyrd .com 

JUDITH WELLS 
331 7 W. 68th St. 
Mission Hills, KS 66208 

judithlouisewells@gmail.com 

LAUREN WRIGHT, LITIGATION COUNSEL 
KANSAS CORPORATION COMMISSION 
Conservation Division 
266 N. Main St. Ste. 220 
WICHITA, KS 67202-1513 
Fax: 316-337-6211 
l.wright@kcc.ks.gov 

JOHN T. BULLOCK 
STEVENS & BRAND, LLP 
P.O. Box 189 
Lawrence, KS 66044 

jbullock@stevensbrand.com 

JAMES BONDURANT 
AND PATRICIA BONDURANT 
1028 E 1901 Road 
Eudora, KS 66025 

MICHAEL DUENES, ASSISTANT GENERAL COUNSEL 
KANSAS CORPORATION COMMISSION 
1500 SW ARROWHEAD RD 
TOPEKA, KS 66604-4027 
Fax: 785-271-3354 
m.duenes@kcc.ks.gov 

ALLISON G. KORT 
Kort Law Firm, LLC 
204 W. Linwood Blvd. 
Kansas City, MO 64111 

allison.kort@kortlawfirm.com 

BRADLEY R. FINKELDEI 
STEVENS & BRAND, LLP 
P.O. Box 189 
Lawrence, KS 66044 

bfinkeldei@stevensbrand .com 

/S/ DeeAnn Shupe 
DeeAnn Shupe 




