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LEVEL 3 COMMUNICATIONS, LLC.’S MOTION TO STRIKE SBC’S DISPUTED
POINTS LIST AND COMPEL SBC TO USE LEVEL 3’S DPL

Level 3 Communications, LLC, (“Level 3”), by its attorneys, respectfully moves the
Arbitrator to strike the proposed Disputed Points List (“DPL”) of Southwestern Bell Telephone,
L.P. d/b/a SBC Kansas (hereinafter “SBC" or "the company"), attached to SBC’s Response to
the Level 3 Petition filed on June 21, 2004. Further, Level 3 requests the arbitrator compel SBC
to use the Level 3 proposed DPL as attached to the Level 3 Petition. In support of this Motion,

Level 3 states as follows:

1. On May 25, 2004, Level 3 filed with this Commission its Petition for Arbitration
(“Petition™). Level 3 attached as Exhibit B to that Petition its DPL, which contains all of the
Level 3 disputed issues and proposed language (“Level 3 DPL”), and Exhibit C, which is a clean
version of the Level 3 proposed Interconnection Agreement. The Level 3 DPL provides
additional rows dedicated to allow SBC to insert its proposed language modifications and
support for its positions. Level 3 drafted the DPL in this manner so as to easily allow SBC to
insert its proposed language and issues, and allow the arbitrator to have one document to which it

could turn for a complete overview of the parties’ positions.



2. Level 3 spent hundreds of personnel hours formatting and preparing for
submission its DPL, costing it valuable resources and personnel time. The Level 3 DPL is
formatted such that the issues designated in the DPL are consistent with the issues raised in the
Petition and in the pre-filed testimony that Level 3’s experts have been working on for many
weeks. As such, the arbitrator and parties can easily track Level 3’s issues between the

documents.

3. Level 3 provided counsel for SBC an electronic Microsoft Word version of its
DPL at the time Level 3 filed its Petition. Level 3 did so in order to make SBC’s task of
including its positions and proposed language easier, and allow the arbitrator to have a single

document from which Level 3’s and SBC’s positions are accurately included.

4. In its June 10, 2004 Order 1, Designating Arbitrator, Setting Out Requirements
and Assessing Cost in this docket, the Commission ordered that “[f]or its response SBC shall, at
a minimum, complete the DPL using the electronic format furnished by Level 3 so that the

arbitrator can ascertain the position of the parties by reviewing one document.”

5. In its June 21, 2004 Response to the Petition, SBC ignored the Commission’s
order and FCC Rules and rather than respond to the issues Level 3 presented in its DPL devoted
enormous effort (according to SBC’s “Response™) to preparing an entirely new DPL (“SBC
DPL”), which, in effect, substantially modifies the pleadings Level 3 submitted in this

arbitration, including Appendix B to the Level 3 Petition.

6. SBC’s Response to the Petition is striking both its brevity and its vacuous nature.

It is brief because it is nine pages long. It is vacuous because it lacks even a single sentence
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remotely responsive the requirement that SBC respond to an arbitration petition with information

sufficient to identify the nature and basis for SBC’s proposed language.

7. SBC, by this brief and vacuous Response, has deprived all those involved in this
action, not the least of which are the arbitrator and Commission staff, of fair notice of the legal
basis for asserting that its contract language should be accepted. It is possible that SBC has no
basis for its objections. Maybe SBC just doesn’t know why it objects to these positions, so has
defaulted to saying no to everything and is trying to buy time to determine what to do. Maybe
SBC just doesn’t want to or even think it has to respond. Whatever the reason, none satisfy the

requirement that SBC substantiate its positions nor do any excuse SBC’s failure to do so.

8. No resolution 1s possible unless SBC responds to Level 3’s petition. SBC has
neither provided the arbitrator nor Level 3 with any information that would permit resolution of
this arbitration. Instead, SBC, by its own admission expended enormous effort to concoct an
entirely new DPL whose mass is only exceeded by its ability to obfuscate issues. Even more

ironically, it complains about having to do so.

9. Federal Rules specifically prohibit ILEC behavior that impede or frustrate the
progress of negotiations. See 47 C.F.R § 51.301. Whether it was due to intention, inadvertence
or incompetence, SBC’s failure to respond has delayed and obstructed resolution of this dispute.
Rather than moving one step closer to resolution, SBC has devoted itself to creating entirely new
and different disputes having nothing to do with the issues Level 3 raised in the Petition. SBC’s
appears to demonstrate this defiance by the fact that SBC could have easily responded within the
format that Level 3 provided to it. This is abundantly obvious as SBC agreed to do so on the

record in a prehearing conference in Level 3’s parallel Nevada arbitration.
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10. Level 3 further notes that preparing testimony on SBC’s proposed issues and
language is virtually impossible until SBC provides a comprehensive explanation of and
foundation for its new issues. That should have taken place in the Response. SBC’s failure to
even minimally respond to Level 3’s Petition impairs and unfairly prejudices Level 3°s ability to

prepare its case and respond to SBC’s positions.

11. Moreover, as described below, SBC’s DPL is inaccurate and mischaracterizes
statements and positions Level 3 provided in written pleadings in this action. So, in addition to
ignoring Commission requirements that it respond substantively to Level 3’s arbitration petition,
delaying resolution of this arbitration, causing all concerned more work and effort, and
obfuscating rather than clarifying the issues, SBC’s attempted DPL frustrates and renders
useless the substantial efforts Level 3 devoted to setting forth what Level 3 believed to be the
issues, making all of the hours and time spent preparing Level 3’s DPL a nullity. Moreover,
SBC has forced upon Level 3 additional work and effort to go back over SBC’s proposed DPL in
an effort to determine whether SBC’s DPL — despite its obvious deficiencies — could aid Level 3
or this Commission with resolution of this arbitration. To make matters worse, SBC specifically
and deliberately rebuffed Level 3’s overture to respond to the DPL filed in this proceeding —

which Level 3 specifically formatted such that SBC could provide a response.

12. In addition to the foregoing, the SBC DPL in numerous instances directly
contradicts Level 3 positions as presented in Level 3’s Petition and attached exhibits. Level 3
has invested approximately 40 hours of in-house staff time and 15 hours of outside counsel time
comparing portions of the issues and proposed language for several of the underlying
Appendices in the Level 3 DPL with the manner in which those were characterized and

presented in the SBC DPL. Level 3 terminated its comparison of SBC’s four or five hundred
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page document (SBC did not consistently number its pages, making use of the document in any
arbitration proceeding an adventure in text searches) after it was clear based upon a
representative sample of several of the sections that there were too many inaccuracies to justify

further review.

13. To substantiate its claims, Level 3 provides below several examples of where
SBC’s characterization of Level 3 contract language and Level 3 positions are completely
inaccurate and misleading. These examples come from General Terms and Conditions,
Intercarrier Compensation, and UNE Appendices. If the egregious inaccuracies shown below
infect the balance of the General Terms and Conditions and the eighteen appendices that make
up the entire agreement, to anything approaching what Level 3 has already discovered, reliance
on SBC’s DPL can only lead to confusion and additional burden on the arbitrator to sort through
the several pounds of pages of SBC’s DPL in order to create its recommendations. As examples

of the modifications and liberties SBC has taken in its DPL, Level 3 points to the following:

14. In its DPL, SBC appropriates Level 3’s formatting to disastrous result.
Like a kid in a schoolyard yelling “no mine,” SBC’s DPL appropriates a simple
formatting concept to its own use. The result is disastrous. Level 3’s DPL shows language that

Level 3 proposes to which SBC has yet agreed as “bold, underline”. In SBC’s DPL, SBC

“bolds and underlines” language that SBC proposes, to which Level 3 objects. In other words,

diametrically opposite terms by different parties would appear exactly the same in printed
documents. This would force the arbitrator to sift not only through Level 3’s page-numbered and
cross-referenced DPL, but to also sort through SBC’s even larger, inconsistently numbered, and
incorrectly cross-referenced DPL to locate not only the exact section number, but also to cross

check both sets of language against each other. Only then can the arbitrator determine whether
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there was a dispute, but also to determine who disputed what. Then, had it the benefit of
substantive legal justification, the arbitrator might be able to reach a decision. Instead it might
reach for the Tylenol because this sort of nonsense can lead to nothing more than confusion,
exasperation, and ultimately, exhaustion. Rather, mandating SBC to use the same DPL proposed
by Level 3 will meld the two documents into one master document, with one master protocol,
and far less confusion. It will force SBC to respond to Level 3’s petition instead of crafting a
platform from which it can proclaim its version of whatever it thinks the dispute is or whatever
new language it wants to introduce into this dispute. Further, as discussed below, any reliance
on the SBC DPL is unfounded as SBC has incorrectly incorporated L.evel 3’s language proposals

and support into its DPL.

15. SBC recast Level 3’s Petition in the DPL. It renumbered Level 3’s issues in
dispute, which issue numbers are not only tied to Level 3’s Petition, but also
to Level 3’s DPL. and Level 3’s testimony.

In stark contrast to its vacuous response to the substance of Level 3’s Petition, SBC
brashly modified Level 3’s issue numbering designation as found in the Level 3 DPL and
Petition. As stated above, Level 3 has coordinated its issue numbering throughout its Petition,
DPL and testimony for ease in drafting and review by the arbitrator. Rather than allow Level 3
to proceed with its own Petition as it has designed it, SBC has unilaterally determined that it
knows better and changed the designations to suit its own needs. Setting aside the sheer
effrontery of such a tactic, SBC’s actions are completely outside any cognizable set of rules of
civil procedure or of administrative procedures. For instance, attached as Exhibit A to this
Motion 1s a series of pages taken from SBC’s DPL. Even a cursory review of these pages

indicates that SBC has used at least three different issue designations for Level 3’s issues (i.e.,

L3 IC-1, LT S1.3.1, and LV3 #2). Frankly, for certain of these SBC designations of Level 3’s
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issues, Level 3 is not clear to which Level 3 issue SBC is referring. Level 3 points out that not
only are these issue designations not consistent with the issue designations used in Level 3’s
DPL and Petition, but SBC has also apparently made no attempt to make its own DPL internally
consistent. As such, use of SBC’s proposed DPL can only lead to confusion, and should be
stricken on that basis alone. However, mandating SBC populate the Level 3 DPL as initially
contemplated would assure that Level 3’s issue designations (or positions, for that matter) are
followed rather than juxtaposed and altered such that neither Level 3 nor the arbitrator can divine

their meaning or intent.

16. SBC deleted from its DPL swaths of sections that Level 3 included in the
Petition as disputed.

In the pages of SBC’s DPL related to the UNE Appendix, it appears that SBC did not
include the following sections from the Level 3 DPL: 2.1.2.3; 2.1.3; 2.1.4; 2.2; 2.5.1; 2.5.2;
2.7.1,272;,2.74;27.5;2.7.6;2.78; 2.8, 2.9; 2.12; 2.14.3.1-2.14.3.3; 2.14.4; 2.16.3.5; 2.16.5;
21.1. SBC provides no explanation for this failure to account for these sections, despite Level 3
designating them as issues of dispute in its DPL. Again, this was discovered only after hours of
review by Level 3 comparing selected sections of the two DPLs to determine whether SBC’s
DPL could aid the resolution of this dispute. SBC could have expended fractions of this effort to
simply complete the Level 3 DPL and add in whatever additional language it desired. Even now
1t would be easier by several orders of magnitude for SBC to simply complete the DPL provided
to it.

17. SBC’s DPL incompletely and inaccurately represents Level 3’s proposed

language.

Again, after only briefly reviewing two sections of SBC’s DPL, Level 3 found numerous

instances where SBC had revised, altered or completely mistaken Level 3’s language proposals

2LIRSISOW-1



(all of which were provided to SBC in the petition and in Level 3’s DPL). For instance, for
Intercarrier Compensation Appendix Section 4.2, Level 3’s DPL shows that Level 3 has
recommended language changes in that section Agreement, and explained in its Position/Support
column that “Changes are consistent with federal requirements. VolIP traffic has never been
assessed access charges. SBC’s proposed language is geared towards lumping VolP services
into a switched-based service, and, as such, imposing access charges. .” When drafting its own
DPL related to Intercarrier Compensation Appendix, Section 4.2, SBC not only unilaterally
combined multiple Level 3 issues into one cell, but then completely fabricated Level 3’s
Position/Support for its recommended language as “Clarifies the scope of the appendix.” Level
3 has attached the relevant pages hereto as Exhibit B. Again, this example was discovered after
cursorily reviewing only certain portions of SBC’s proposed DPL. There is no telling the scope
of other misstatements or errors in SBC’s DPL, which can only be discovered by laborious and
time consuming side by side comparisons of documents that are formatted differently and that
follow different conventions for establishing who disputes what. Adding to SBC’s misstatement
of Level 3 positions, neither the arbitrator, Commission staff nor Level 3 will ever come close to
resolving this arbitration within the statutory limits. So unless the arbitrator strikes SBC’s DPL,
both the arbitrator and Level 3 will be off on an extraordinarily long march through SBC’s
proposed DPL line-by-line to ensure Level 3’s positions, issues and proposed language is
properly incorporated. As stated above, this will cost Level 3 several hundred hours more of
time that Level 3 has already spent preparing its own DPL, petition, discovery and testimony; all
of which can be avoided if SBC simply populates a document its had since May 25, 2004 with its

position to the extent it has a different view.
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18. The SBC DPL is not paginated.

Level 3 can attest from personal experience that attempting to reconcile its DPL with
SBC’s DPL i1s further complicated by the fact that the hundreds if not thousands of pages in
SBC’s DPL contain no page numbers. Cross reference, therefore, is impossible. Level 3’s initial
review has already demonstrated how incredibly time consuming, confusing and wasteful a line-
by-line comparison would be if SBC is permitted to use its DPL in this proceeding. Further, it
will only lead to confusion on the part of the parties and the arbitrator. For this reason alone, the

SBC DPL should be stricken.

19. SBC has actually removed issues raised in the Level 3 DPL and Petition from
any mention whatsoever in its DPL.

As if the foregoing did not utterly confuse, obstruct and delay resolution of this
proceeding, and in what appears to be either utter lack of attention or simply complete disregard
for any rules of conduct in a civil or administrative proceeding, SBC unilaterally removed issues
Level 3 raised in the Petition from its DPL. For instance, Level 3’s DPL and proposed language
for General Terms and Conditions, Section 5.2, shows that Level 3 has proposed the term of the
contract be three years. See, Level 3 Issue GT-1, attached hereto as Exhibit C. SBC, however,
fails to even acknowledge this issue exists in its DPL, as the entire issue does not appear in
SBC’s DPL. In other words, either SBC failed to include a valid disputed issue in its DPL, or it
intentionally left that issue out of its DPL in the hopes that it would not be caught in a review. In
either event, SBC’s proposed DPL does not accurately list all of the issues raised by Level 3 in
its petition, and cannot be given any substantive weight by the arbitrator. As such, the SBC DPL
should be stricken, and SBC mandated to populate the Level 3 DPL, which accurately portrays

the 1ssues Level 3raised 1n the Petition.
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20.  As should be abundantly clear, SBC’s failure to provide a substantive response to
the Petition compounded by the fact that it unilaterally created a document that, whether by
inattention or design, appropriates Level 3’s formatting to SBC’s issues, removes Level 3’s
disputed issues, replaces Level 3’s justifications with SBC’s own, inaccurately represents Level
3’s proposed language, is not paginated and removes entire issues Level 3 provided in its Petition
and attached exhibits, testimony and discovery, obstructs and delays resolution of this
arbitration. For any one of these reasons, at a minimum, SBC’s DPL should be stricken or
deemed non-admissible in any proceedings in this arbitration and arising from this arbitration

and SBC should be ordered to complete Level 3’s DPL.

21. Level 3 views SBC’s tactics as SBC’s attempt to use its dominant carrier
resources to put a financial and personnel squeeze on a much smaller competitor who does not
have the resources to create, review and verify multiple versions of the DPL — all done in order
for SBC to gain an advantage over Level 3 in the arbitration process. Such legal gamesmanship

should not be rewarded.

22. As the Party who initiated this Petition, Level 3 should be the party that controls
how its issues and filing should proceed. This is precisely what the Commission envisioned in
this arbitration: it specifically ordered SBC to use Level 3’s DPL to set out its positions so that

the arbitrator would need only ore document.

23. Level 3 would also point out that SBC’s counsel stated on the record in the

ongoing arbitration before the Nevada Commission that SBC would use the same Level 3 DPL

10
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as the basis for which it would provide its response on issues.' The Level 3 DPL in Nevada is
virtually identical to the DPL filed in this proceeding. There is therefore no reason why SBC

should be unable or unwilling to do so in this proceeding as well.

WHEREFORE, for the above state reasons, Level 3 Communications, LLC respectfully
requests the arbitrator to strike the SBC proposed DPL as attached to its Response to the Petition
filed on June 21, 2004, and compel SBC to populate the Level 3 DPL as attached to the petition
and made available to SBC. SBC should be compelled to make such a filing within ten (10)
business days and the Commission should provide whatever other additional relief it sees as just,

proper and required by its rules and decisions.

' Level 3 is currently undergoing arbitrations with SBC in all 13 of the states in which SBC

serves as an ILEC. Level 3 raises the same issues, and relies on the same DPL, in each of these
arbitrations.

11
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Res‘p\ctfully submitted,

QdW%Z%\

. Johnson 1,1 'D_L\, K& B /5?1/}

Jaipgs M. Kirkland KS Bar #18792
Sonnenschein Nath & Rosenthal LLP
4520 Main Street, Suite 1100

Kansas City, MO 64111

816/460-2400

816/531-7545 (facsimile)
mjohnson@sonnenschein.com
jkirkland@sonnenschein.com

and
Henry T. Kelly
Joseph E. Donovan
Kelley Drye & Warren, LLP
333 West Wacker Drive, Suite 2600
Chicago, Illinois 60606
(312) 857-7070
(312) 857-7095 facsimile
HKellv@KelleyDrye.com
IDonovan@KelleyDrye.com

and
Richard E. Thayer, Esq., Director — Intercarrier Policy
Erik Cecil, Regulatory Counsel
Level 3 Communications, LLC
1025 Eldorado Blvd.
Broomfield, CO 80021
Tel: (720) 888-2620
Fax: (720) 888-5128
rick.thayer@level3.com
erik.cecil(@level3.com

ATTORNEYS FOR LEVEL 3
COMMUNICATIONS LLC

12
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VERIFICATION

State of Missouri )
) Ss.

County of Jackson )

I, David S. Ladwig, of lawful age and being first duly sworn, now state:

1. I am an attorney at Sonnenschein Nath & Rosenthal LLP and am licensed in the State
of Kansas (Bar No. 15947);

2. I am authorized by Level 3 Communications LLC to execute and verify the foregoing
Motion to Strike SBC's Disputed Points List and Compel SBC to Use Level 3's DPL;

3. I have reviewed the foregoing, and its contents are true and correct to the best of my
knowledge and belief.

Further affiant sayeth not.

/\Q?/W [

David S. Ladwig

////W\j

e
Sworn to and subscribed before me this 5_ day of Jupe, 2004.

L/ [ t N
Notary public

My commission expires:

KAREN M. STALKER
Notary Public — Notary Seai
STATE OF MISSOURY ‘
Jackson County :
My Commission Expires: April 26, 7500

13
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on June 25, 2004, a true and final copy of the
foregoing was served via electronic mail and by First Class United States mail, postage prepaid,

on counsel of record as follows:

Bruce A. Ney

Thomas S. Pickering
Melanie N. Sawyer

SBC Communications, Inc.
220 East Sixth Street
Topeka, KS 66603-3596
bruce.ney@sbc.com

Bret Lawson

Assistant General Counsel
Kansas Corporation Commission
1500 SW Arrowhead Road
Topeka, KS 66604-4027
b.lawson@kcc.state.ks.us

| (\WM&Y{GCMMO

W. Kirkland l%/] DL (e B ok
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"a) Should this appendix

Issue

Description

"LEVEL 3 - SBC 13State - DPL - INTERCARRIER COMPENSATION

Level 3

Iss. Appendix/
No. Section
Joint
SBC 12-13
IC-01
L3 SBC
IC-1 1.4
S1.3
‘ Level 3
L3 1.4-1.5
IC-1
S1.4
L3
GT-3
S1.5
| LSO L

3 -
addressondy section

251/252 obligations?

b) Should this appendi
address compensation
only for Section
?51(b)(5) Traffic, ISP-
Bound Traffic, Optional
EAS Traffic (also
known as “Optional
Calling Area Traffic™)
and IntralLATA Toll
Traffic?

-~

provided under local Resale service
pursuant to 25 1(c)(4) of the Act.

1.4 The Parties agree that in light of

their responsibilities as common carrierf
under, inter alia, 47 U.S.C. §§ 201, 202,
251, 252, and 271 and specifically in
reference to 47 U.S.C. § 252(a) that the
purpose of this Appendix as well as the
purpose of this Agreement generally is tp
ensure that each Party exchanges all
Sorms of traffic including all traffic
described in Sections 3 below as well as
any information services, CMRS, voice,
video, text, or data traffic or any other
electronic communications traffic over

networks.

T
——————hanguage———————

|13 The provisions of this Appendix do |

and between their respective facilities and

Level 3

~ | Communications
| | Position/Support
IC-1
— SI.3
Clarifies the scope of
the appendix.

GT3

S14

Clarifies the scope of
the agreement.

| SR

ExH. A

T

Language

£ and intra oll IT;

'| originates ffom an end user that Is served

| 1.3The provisions of this Appendix do

| services ufllizin

1.4 Reserved for future use.

C1 JE’s Resale

| SeT'lice.

o —_—

|

|

SBC
Position/Support

- Status

ns

CHDB(03 9003579.1 08-Jun-04 18:54

a) This appendix
should address only
traffic exchanged
between the parties
under Section
251(b)5) and
Section 251(¢).
Level 3's language is
vague and overly
broad. It is unclear
what
“responsibilities”
Level 3 is
referencing under
sections 202 and 271
and they should not
be included in a
Section 251/252
agreement.
Meanwhile, Section
201 is addressed in
the intraLATA/
interLATA toll
sections of this
appendix. See
sections 13 and 14.

b) This appendix
should address the
standard categories of

“traffic subject to




LEVEL 3. SBC 13State - DPL - GT&C

B A

06/08/04
Level 3
Lss. Appendix/Section [ss.n € Level 3 Communications S BC . ,SBC
No. Description Language Position/Support Language Position/Suppert
contract,
SBC GTC GT&C Should certain 1.3.1 (Definitions Applicable to SBC- 1.1.4 “Accessible Letters" are These definitions
3 definitions be made 12STATE Only). “Accessible Letters” correspondence used to communicate should be made
- General applicable to SBC- are  correspondence used to pertinent information regarding SBC- applicable to SBC-
(LTS13.1 Definitions 13State as opposed to | communicate  pertinent  information 13STATE to the client/End User community. { 13State, and not to
(12-State S%”éel Eggsetta‘:f tr;e regarding SBC-8STATE to the some subset of the
Sl"‘;l?é% s sialesr client/End User community. SBC ILECs as Level
Stat.e .only); . ) 3 proposes.
S1.2.4 (12- 1.4.5 (Definitions Applicable to SBC- 1.140 ‘Data Interexchange Carrier” (DIXC)
State only); 7STATE Only). “Data Interexchange is a process designed fo facilitate the
§12.5 (12- Carrier” (DIXC) is a process designed reciprocal exchange of voice traffic load data
State only); to facilitate the reciprocal exchange of between the SBC-13STATE and CLECs.
$1.2.7 (12- voice traffic load data between the interconnecting with its network.  This
State only); SBC-7STATE and CLECs reciprocal exchange of data enables SBC-
(LT interconnecting with its network. This 13STATE and each CLEC . . ..
S1.2.9); reciprocal exchange of data enables
SL6.6 (5- SBC-7STATE and cach CLEC . . ..
State only)
SZLGUL(;) 1.2.4 (Definitions Applicable to SBC- 1.4.56  “Fiber Meet" means . . ..
S1.72 12STATE Ouly). “Fiber Meet” means
(SNET e
only);
S1.83 12.5 (Definitions Applicable to SBC- 1.1.66 “Interconnection Activation Date" is .
(S\‘I/B)T 12STATE  Only). “Interconnection e
only); ivat |
181 Activation Date”is . . . .
GnT 12.7 (Definitions Applicable to SBC- “Plain Old Telephone Service® (POTS)
‘ only). 12STATE Only). “Plain Ol means telephone service for the
Telephone Service” (POTS) means transmission of human speech.
telephone service for the transmission
of human speech.

90039352 14-Jun-04 14:20 04274479

Level 3 language Times New Roman bold Italic
SBC language Arial Narrow bold underined
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ExH. A

Updated 5/18/04 LEVEL 3 - SBC 13State DPL
APPENDIX NIM AND ITR
Iss. No. Appendix/ Issue Level 3 Level 3 SBC SBC
Section Description Language Communications Language Position/Support
Position/Support
SBC Should CLEC be | This Appendix describes the physical | Level 3’s changes clarify | This Appendix sets forth the terms and No. SBC will not be
NIM/ITR-2 1.1 permitted  to  utilize | architecture for Interconnection of the Parties’ | the basis by which NIM | conditions that Network Interconnection financially responsible
interconnection facilities | facilities and equipment for the transmission | provisions are authorized. | Methods (NIM) is provided by the applicable | in whole or in part for
LV3 solely for originating its | and routing of Telephone Exchange Service SBC Communications Inc. (SBC) owned facilities used by the
#2 own interexchange | traffic and Exchange Access traffic between Incumbent Local Exchange Carrier (ILEC) LEVEL 3 to provide a
traffic? the respective Customers of the Parties and CLEC. This Appendix describes the service to their end user
pursuant to Section 251(c)(2) of the Act physical architecture for Interconnection of | to reach an
provided, however, Interconnection may not the Parties' facilities and equipment forthe | interexchange carrier.
be used solely for the purposes not permitted transmission and routing of Telephone
under the Act. Exchange Service traffic and Exchange SBC agrees with the
Access traffic between the respective insertion of Section
Customers of the Parties pursuant to 251(c)(2).
Section 251(c)(2) of the Act; provided,
however, Interconnection may not be used
for purposes prohibited under the Act
including, but not limited to, solely for
the purpose of originating a Party’s own
interexchange traffic.
SBC NIM Should SBC be required | Network Interconnection Methods (NIMs) | Level 3’s change clarifies | Network Interconnection Methods (NIMs) | Level 3's language is
NIM/ITR-3 1.25 to interconnect with | include, but are not limited to, Physical | that the definition of NIM | include, but are not limited to, Physical | ambiguous, because
Level 3 pursuant to | Collocation Interconnection; Virtual | includes those methods Collocation Interconnection; Virtual | Level 3 fails to
LV3 NIM #1 unidentified, ambiguous | Collocation Interconnection; Leased Facilities | required by a court or an Collocation  interconnection;  Leased identify any relevant
laws? Interconnection; Fiber Meet Interconnection; | agency and may not be Faciliies Interconnection; Fiber Meet “applicable laws.”
and other methods as mutually agreed to by | used for purposes not Interconnection; and other methods as )

the Parties or according to Applicable Law.
One or more of these methods may be used to
effect the Interconnection.

permitted under the law.

mutually agreed to by the Parties. One or
more of these methods may be used to
effect the Interconnection.

CHDBO4 13183252.1  15-Jun-04 09:30




LEVEL 3/ SBC 13State — Disputed Points List (“DPL”)

Plain Text indicates where Level 3 believes the Parties have agreed to the text.

Underlined Text (i.e. text) indicates where Level 3 believes that SBC does not agree with Level 3's proposal.
Strikethrough Text (i.e. text) indicates where Level 3 disagrees with what it believes is SBC’s proffered text.
Italic text (i.e. text) will indicate text that SBC inserts where SBC disagrees with Level 3 text.

Exi. B

Tier1 =1-8
Tier2=9-20

Tier 3 = Appendix Abbreviation and number

Classification of

The Parties’ obligation to pay intercarrier compensation arises from traffic

{(*OCN") for Telecommunications Traffic originating on its network and
assed to the network of the other party. Neither Party shall intentional}

pass the CPN (and

OCN) for the traffic it receives from any third partv. The parties recognize
that neither party has a billing system capable of determining the physical
location of their customers: rather consistent with industry practice
nationwide both Parties’ billing systems utilize tariff databases and the Local
Exchange Routing Guide (“LERG”) to identify the location of the switch
serving the called or calling NPA-NXX codes and then rate those calls
according to the terms and conditions of this Agreement. To the extent that
either party is able to identify improper, incorrect, or fraudulent use of

c VolP traffic has never
3.7 Traffic that originates from and terminates to customers subscribing to services been assessed access
provided by either party. Accordingly, no reciprocal compensation, access charges. SBC’s
charges or any other form of compensation arises when the Parties exchange | proposed language is
traffic that is used to test conneclions or equipment connected to either geared towards lumping
Party’s network. -te-each-othershell-eonwnenceonthe date-the Parties-agree | VoIP services into a
i to++ i-e5-each Party-has-esiablishedits switched-based service,
i : { : and, as such, imposing
access charges.
SBC PROPOSAL
6, IC Responsibilities | To the extent technically feasible, each Party shall provide CPN as defined Changes are consistent =
1C-2 42 of the Parties in 47 C.F R. § 64.1600(¢) ("CPN") and Originating Carrier Number with federal

requirements. VoIP
traffic has never been
assessed access charges.
SBC’s proposed
language is geared
towards lumping VoIP
services into a switched-
based service, and, as
such, imposing access
charges.

LeveL d

Posinon
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Exi. D
LEVEL 3/ SBC 13State — Disputed Points List (“DPL")

Plain Text indicates where Level 3 believes the Parties have agreed to the text. Tier 1 =1-8
Underlined Text (i.e. text) indicates where Level 3 believes that SBC docs not agree with Level 3’s proposal. Tier2=9-20
Strikethrough Text (i.e. text) indicates where Level 3 disagrees with what it believes is SBC’s proffered text. Tier 3 = Appendix Abbreviation and number

Ttalic text (i.e. text) will indicate text that SBC inserts where SBC disagrees with Level 3 text.

Circuit Switched local exchange services (including but not limited to PRI,
ISDN and/or smart trunks or to the extent either party is able to identify
stripped, altered, modified, added, deleted, changed, and/or incorrectly
assigned CPN, the Parties agree to cooperate with one another to investigate
and take corrective action. Foralltraffic-including—without limitation;
uﬁﬁextlhmg&tmﬁteaﬂdﬂﬂ%mkehaﬁce%@&a#ﬁee*eepwﬁe}ess—&afﬁe
eﬂeh—}lam—sha}l—pmwde&wnalu

ne%—lﬂﬂﬁed%e—e&mﬂgqyartyﬂumbepas-éeﬂﬂed—%%eﬂeﬂ
M%%@%TA&MMMMWOMW
CER Section 6416005} (AN
&%M%MW&M%W%M
other-stgnaling data that affects the terminating Pariy's—ability-te

jurisdictionalize-traffie.
SBC PROPOSAL
IC-2 | IC4.4 | Responsibilities | If one Party is passing CPN and/ or OCN but the other Party is not properly | Clarifies scope of the
of the Parties receiving such information, the Parties will work cooperatively to correct the | appendix.
problem.
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LEVEL 3 - SBC 13State - DPL - INTERCARRIER nog_umzm>._._oz

ExH.DB

Iss. Appendix/ Issue Level 3 Level 3 ¢\ AQ ﬁ..\ SBC SBC Status
No. Section Description Language OoEEﬂEouco:m n‘L Language Position/Suppart
Position/Support ﬂ.\om v
SBC IC a) Should the 4. RESPONSIBILITIES OF THE IC-2 4 RESPONSIBILITIES OF THE a) No. CPN is the
IC-10 Level 3 originating Party be PARTIES S4.2 PARTIES proper call
Responsibilities | responsible for 4.1 Each Party to this Agreement will be Clarifies scope of the 4.1 Each Party to ::.m >m_.oo=_aﬂ will be | information that
L3 of the Parties | providing OCN fo the responsible for sending the Calling Party appendix. responsible for sending the Calling Party mgcﬁ _...a :3.& to
6, 4.1,4.4 -4.6 | terminating party for Number (CPN) and Originating Carrier Number (CPN) for calls originating on Jurisdictionalize
IC-2 billing purposes? Number (OCN) for Circuit Switched Traffic IC-2 its network and passed to the network of | traffic. .OOZ is not
842 SBC originating on its network and passed to the | 545 ] the other Party. Each Party to this appropriate for that
Responsibilities network of the other Party. This includes all O_u:mo.m the duties of | Agreement will be responsible for passing | Purpose, because it
L3 of the Parties Circuit Switched Traffic including, without the parties. gnany CPN it receives from a third pa is not part of the
6, 4-44 b) m_._oc._n_.".ro Parties’ limitation, Interexchange, and wireless 1C.2 i actual mm_._ F
o5 sl L O oy 12 Toteoxtntechncaly | Semison For
modified, added, 4.2 To the extent nonrmmnm:u\ Clarifies the duties of feasible, aw.or Party shall provide CPN billing
L3 deleted, changed, or feasible, each Party shall provide CPN as | the parties consistent as nomwnm in 47 CE.R. § 64.1600(c) compensation to the
1C-2 incorrectly assigned defined in 47 C.F.R. §64.1600(c) ("CPN")} | with the Act. (“CPN”) forall traffic originating on its appropriate party,
$4.6 CPN or other signaling and Originating ﬂmﬂwﬂ. Number A..muﬂzwv network m:n_ v»mmam* ~.0 nwm other party, Facility Based
information be limited for .ﬁo_mooaﬂzuﬁm:c:w Traffic originating includin i::o—.; _=.=_E_"_.o= CLECs receive the
to intentional stripping, | OD its network and passed to the netwark of Interexchange Circuit-Switched Traffic, IP appropriate category

alterations,
modifications,
additions, deletions,
changes, or incorrect
assignments?

c) Should the
requirements related to
stripping or otherwise
changing or incorrectly
assigning CPN, and to
investigate and correct
improperly used local
exchange services,

the other party. Neither Party shall
intentionally strip, alter, modify, add,
delete, change, or incorrectly assign any
such CPN for any Telecommunications
Traffic. Each party shall pass the CPN
(and OCN) for the traffic it receives from
any third party. The parties recognize that

neither party has a billing system capable of

determining the physical location of their
customers; rather consistent with industry
practice nationwide both Parties’ billing
systems utilize tariff databases and the
Local Exchange Routing Guide (“LERG™)

to identify the location of the switch serving

Traffic and wireless traffic, in accordance
with Section 4.4. Neither Party shall

strip, alter, modify, add, delete, change,
or incorrectly assign any ; such CPN.

information that accurately reflects the
hysical location of the end user that
originated »:&2 dialed the call, when

feasible. If To the extent that either
party is able to identify improper,
incorrect, or fraudulent use of Circuit
Switched local exchange services

(including, but not limited to PRI,

of records for calls
that terminate to end
users served by a
CLEC utilizing
SBC’s Lawful ULS
which will contain
the OCN to aid them
in billing the proper
party. In addition,
the CLEC may
utilize the LERG
and the LNP
Database to help
identify the
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Ext. C
LEVEL 3 / SBC 13State — Disputed Points List (“DPL”)

Plain Text indicates where Level 3 believes the Parties have agreed to the text. Tier 1 = 1-8
Underlined Text (i.e. text) indicates where Level 3 believes that SBC does not agree with Level 3’s proposal. Tier 2 = 9- 20
Strikethrough Text (i.e. text) indicates where Level 3 disagrees with what it believes is SBC’s proffered text. Tier 3 = Appendix Abbreviation and number

[talic text (i.e. texr) will indicate text that SBC inserts where SBC disagrees with Level 3 text.

‘ 4,9 GT&C | Definitions — “Total Compensable Local Traffic” is Local, Virtual Foreign Exchange, SBC had origiﬁally

1.72 | Local calls Mandatory Local and Optional EAS traffic eligible for reciprocal agreed to use the GT&C
compensation will be combined with traffic terminated to Internet Service without change but are
Providers (ISPs) to determine the Total Compensable Local Traffic.In now changing that
determining the Total Compensable Local Traffic, InterLATA toll and IXC- | position. Level 3 would
carried intraL ATA toll are excluded, and will be subject to Meet Point not have agreed to
Billing as outlined in the interconnection agreement and applicable tariffs. change the definition of

lacal calls to something
that Level 3 opposes.

SBC PROPOSAL

GTl | GT&C | Effective Date, The term of this Agreement shall commence upon the Effective Date of this | Level 3 believes a 3 year

| 5.2 Term, and Agreement and shall expire three years after the Effective Date (the “Term”). | term is appropriate given
Termination Absent the receipt by one Party of written notice from the other Party at least | the amount of time and
within 180 days prior to the expiration of the Term to the effect that such resources it must divert
Length of the Party does not intend to extend the Term, this Agreement shall remain in full | from investing in its
Sl agreement. force and effect on and after the expiration of the Term during the period facilities to negotiating
" while the parties negotiate a successor agreement. and eventually litigating
an interconnection
agreement.
D L ™ SBC PROPOSAL
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